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1. Introduction1
This report on Estonian domestic law with respect to private military and private
security services is delivered pursuant to WP 7.1. (“The existing regulatory context for
private military and private security services at the national and EU level, report on the
domestic legislation in relevant countries”) in the framework of the project “Regulating
Privatization of “War”: the role of the EU in assuring compliance with international
humanitarian law and human rights” (Priv-war).
2. Scope of the report
The report focuses on the examination of the regulation on behalf of the
Republic of Estonia of provision of private military and private security services.
Thereby, there is a legal basis to speak about pure private military companies
(hereinafter – PMCs) providing private military services and private security companies
(hereinafter – PSCs) providing private security services. No laws specifically prescribe
provision of services by PMCs/PSCs abroad. Therefore, the report focuses on issues
that would be relevant for application to potential Estonian private military and private
security contractors operating abroad. The report also discusses the question of how
natural persons may become involved in investigation and surveillance activities that
are the State‟s prerogative.
The report examines the regulation of private military and private security
services. Then it looks at the regulation of investigation services, surveillance and
persons recruited for secret co-operation. The rest of the report is devoted to
examination of issues of regulation of armed force, possession of arms, import and
export of arms, goods of strategic significance and dual use goods, State policy on
outsourcing the armed forces, corporate law, labour law, criminal responsibility,
commercial law and civil liability with a view to their potential applicability to
PMCs/PSCs operating abroad.
3. Domestic military, security and investigation services
In Estonia, the rules governing regulation of operation of private military and
security services are stipulated in the Constitution of the Republic of Estonia. 2 Article
48 of the Constitution stipulates that the establishment of organisations and unions,
which possess weapons, are militarily organised or perform military exercises
requires prior permission, for which the conditions and procedure of issuance shall be
provided by law. It also states that only a court may terminate or suspend the activities
of, or fine, an organisation, union or political party, for a violation of the law. This
provision would comprise both – private military as well as private security companies.
However, there are no special laws regulating activities of specifically private
military companies. The Constitution is the main and only instrument setting out the
1

Prepared by Riga Graduate School of Law, by Ieva Miluna (Ieva.Miluna@rgsl.edu.lv) under
supervision of Dr. Ineta Ziemele, Professor, Judge at the European Court of Human Rights. The author
has confined the report to the national laws in force in Estonia translated in English. The report does not
pretend to be absolutely complete as to the latest amendments. The report is confined to the documents
and materials publicly accessible. All mistakes are the responsibility of the author.
2
The Constitution of the Republic of Estonia of 28 June 1992.
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3.1. Private military and private security servic es

3

main conditions with respect to the operation of private military companies – prior
permission to be received and the court as the only organ competent to terminate,
suspend the activities of, or fine such an organisation for violations of law.
With respect to private security services, the Security Act 3 sets out conditions
and procedure for the activities of undertakings providing security services (security
firms), rights and obligations of security guards, guarantees for security guards,
conditions and procedure for organising in-house guarding, procedure for exercising
supervision over the activities of security firms and in-house guarding units, and
liability for violations of the Security Act. The law explains that by the term „guarding‟
meaning monitoring of a guarded object and its surroundings in order to detect any
threat of an attack or any attack and to eliminate any danger. 4
The basis for provision of security services is a written contract. The security
firm is entitled to provide the kind of a security service that is specified in its licence. 5
The Security Act prescribes the following kinds of security services:
-

security consulting;

-

guarding and protection of movable and real property;

-

personal protection (bodyguard and mobile protection);

maintaining order at an event or a guarded object (at least half of the
employees of a security firm who are to be involved in maintaining public order
at an event must have the qualifications of security guards 6);
-

operation of a monitoring centre;

-

planning, installation and maintenance of security equipment.7

The Security Act stipulates that a security firm is a person holding a licence for
providing a security service.8 The provisions of legislation regarding enterprise apply to
security firms, taking into account of the specifications arising out of this Act. 9
There is a requirement that when providing a service, a security firm may only
use staff employees.10
The law establishes the principal functions of a security firm:
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-

4

to ensure the safety and inviolability of the guarded object;

to prevent any offence from being committed against the guarded object
or from endangering the guarded object, or to hinder any such offence in order
to ensure the inviolability of the guarded object;

3

The Security Act (Turvaseadus) of 8 October 2003. The English version is available at:
<http://www.legaltext.ee/et/andmebaas/tekst.asp?loc=text&dok=X70055&keel=en&pg=1&ptyyp=RT&ty
yp=X&query=turvaseadus>.
4
Article 2, point 2 of the Security Act.
5
Article 5, paragraph 1 of the Security Act.
6
Article 9, paragraph 3 of the Security Act.
7
Article 4, paragraph 1 of the Security Act.
8
Article 13, paragraph 1 of the Security Act.
9
Article 13, paragraph 2 of the Security Act.
10
Article 13, paragraph 3 of the Security Act.
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to identify any factors which reduce security and to use technical
resources and know-how to lessen their effects.11
There is an obligation of security firms to provide the police prefecture with
information concerning objects newly placed under manned guard and objects where
the service contract has been terminated. The security firm is also under an obligation to
inform the police prefecture covering the location of a guarded object of any attack
made against the guarded object.12
The prohibitions on the activities of the security firms are a prohibition to
manufacture or sell explosive substances, weapons, essential components of firearms,
laser sights or ammunition, prohibition to convert or repair weapons, prohibition to
provide private detective services and prohibition to perform police or national defence
functions, except in cases where it is permitted by other Acts. 13
The Government of the Republic of Estonia may establish restrictions on the
amount of capital belonging to citizens or legal persons of states which are not members
of the European Economic Area in the composition of assets of security firms. 14
The Security Act regulates operation of in-house guarding units. These are units
of an undertaking, state authority or local government authority which guard property
owned or possessed by the undertaking, state authority or local government authority. 15
However, it is prohibited for the in-house guarding unit to provide security services.16
There is an obligation to register the in-house guarding unit with the police prefecture.17
Chapter 8 of the Security Act regulating the acquisition, ownership, possession, carrying
and storage of weapons and ammunition or special equipment applies to the guards of
an in-house guarding unit.18 It is prescribed that responsibility for the activities of an inhouse guarding unit shall be held by the head of the in-house guarding unit, who shall
have qualifications of a security officer. There is a prohibition for the head of an inhouse guarding unit to be a contracted employee of a security firm and to provide
security services.19
The Security Act regulates activities of private security agents. The law
prescribes that a private security agent is:
-

a sole proprietor who provides a security service;

an employee of a security firm, who guards and protects a guarded object
either directly or by using technical resources.20

11

Article 14 of the Security Act.
Article 15 of the Security Act.
13
Article 16, paragraph 1 of the Security Act.
14
Article 16, paragraph 2 of the Security Act.
15
Article 18, paragraph 1 of the Security Act.
16
Article 18, paragraph 2 of the Security Act.
17
Article 19, paragraph 1 of the Security Act.
18
Article 19, paragraph 4 of the Security Act.
19
Article 20, paragraph 1 of the Security Act.
20
Article 21, paragraph 1 of the Security Act.
12
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an employee of a security firm, who has the qualifications of security
officer and who works as a security officer;

5

A guard is a person, who has undergone initial training and who performs the
duties of a security guard on the basis of a contract of employment entered into for a
specific term with a probationary period of up to four months; who is an Estonian
citizen or a person holding a permanent resident permit in Estonia; at least 19 years of
age and who has completed basic education; proficient in Estonian at the level
established by law or by legislation; capable of performing the duties of a security guard
in terms of his personal characteristics, moral standards, physical condition and health
and to whom restrictions specified in the Act do not apply. If the person wishes to work
as a security guard following his or her probationary period, he or she is required, either
during the probationary period or within two months after it ends, to undergo basic
training for security guards and he or she may then begin to perform the duties of a
security guard on the basis of a contract entered into with a security firm.21
The requirements for the security guards are the following:
-

a person must be a citizen of Estonia or a permanent resident;

-

a person must be at least 19 years of age;

-

a person must have completed basic education;

-

a person must hold the qualification of a security guard;

-

a person must be proficient in Estonian at the level established by law;

a person must be capable of performing the duties of a security guard in
terms of his or her personal characteristics, moral standards, physical condition
and health.
A special requirement is set for the security guard who maintains order at an
event held at a public place, provides personal protection or is engaged in the transport
of cash and securities – a person must be at least 21 years of age.22
The professional suitability of private security agents, the requirements for their
physical condition and health and the procedure for verifying that the health
requirements are met is established by the Minister of Internal Affairs. 23 The Act
establishes that it is prohibited for a person to work as a private security agent if he or
she:
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1)

6

has restricted active legal capacity;

2)
is serving a sentence for a criminal offence or if information
concerning a punishment for a criminal offence committed by him or her has not
been expunged from the punishment register;
3)

is a private detective;

4)

has gone bankrupt;

5)

does not meet the requirements of the Security Act. 24

There are two levels of qualifications of private security agents:
1)

security guard;

21

Article 21, paragraph 2 of the Security Act.
Article 22, paragraph 1 of the Security Act.
23
Article 22, paragraph 3 of the Security Act.
24
Article 23, paragraph 1 of the Security Act.
22
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2)

security officer.25

There is a requirement that when performing his or her official duties, a private
security agent shall wear a uniform. However, a private security agent providing
personal protection services needs not wear a uniform.26 There is a specific requirement
that the uniform of a private security agent shall not be misleadingly similar to the
uniform of another security firm, a member of the Defence Forces, a member of the
National Defence League, a police officer, a Border Guard official, an official of the fire
service, an official of a rescue service, a customs officer or a prison officer. 27 There is a
requirement that the uniform shall include an emblem with the business name of the
security firm or its registered trade mark in the form of a logo, and a certificate of
employment or a nametag containing the word “turvatöötaja” (security guard) or
“valvetöötaja” (guard) and the given name and surname of the security guard or guard.
The Police Board shall grant approval for the description of the uniform and emblem.
However, the procedure for wearing the uniform shall be established by the security
firm.28

With respect to training, the law establishes the components for the security
agent training comprising initial training, basic training, training for security officers,
in-service training.30 As to the organisation of security agent training, only persons
holding a corresponding licence shall organise basic training for security guards,
training for security officers and in-service training. If is prohibited for the person
organising the training to engage in the activities regarding manufacture or selling
explosive substances, weapons, essential components of firearms, laser sights or
ammunition; converting or repairing weapons; providing private detective activities and
performing police or national defence functions.31 Training for security agents shall be
organised by a person whose registered area of activity or whose activities according to
its articles of association or statutes is the training of security agents and which holds an
activity licence for organising training for security agents. An education licence is
issued for a specified term from one to five years.32 The education licence can be issued,
suspended, revoked or annulled by the Ministry of Education and Research on the
proposal of the Police Board under the conditions and procedure provided by the
Security Act.33
25

Article 24, paragraph 2 of the Security Act.
Article 25, paragraphs 1 and 2 of the Security Act.
27
Article 24, paragraph 3 of the Security Act.
28
Article 25, paragraph 4 and 5 of the Security Act.
29
Article 26 of the Security Act.
30
Article 27, paragraph 1 of the Security Act.
31
Article 28, paragraph 1 of the Security Act.
32
Article 30, paragraph 1 and 2 of the Security Act.
33
Article 30, paragraph 3 of the Security Act.
26
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Also, there is an obligation for the private security agent to carry a certificate of
employment bearing a photograph and his or her personal identification code and the
business name of the security firm. A sole proprietor who is a security firm performing
a security task shall carry a notarised attested copy of his or her licence or a transcript
certified by the Police Board, and an identity document. When addressing the person, a
private security agent shall identify him or herself and present his or her certificate of
employment.29

7

The Security Act sets rights of security agents as follows:
to prevent access to a guarded object by any person who attempts to enter
the object without appropriate permission or without other legal grounds;
to apprehend any person at the guarded object if that person is suspected
of having committed an offence;
to apprehend any person who enters or has entered a guarded object,
stays there without appropriate permission or without other legal grounds,
endangers the guarded object or other persons at the guarded object, or hinders
the security guard from performing his or her duties. An apprehended person
shall be handed over to the police promptly;
when apprehending a person, to carry out a security check of the person
and the objects held by him or her in order to verify that the apprehended person
is not in possession of objects or substances with which he or she could
endanger him or herself or others. A security agent has the right to seize
dangerous objects and substances. Seized objects and substances shall be handed
over to the police promptly.34
The obligations for security agents are established as follows:
to refuse to perform duties which are in conflict with law which would
include human rights obligations;
-

to main the confidentiality of information obtained from the customer;

to inform the monitoring centre promptly of any offence which has been
committed, is being committed or is planned against the guarded object;
to perform his or her duties without interfering with the legal activities of
state authorities, local government authorities, supervisory authorities, pre-trial
investigation authorities, courts, bailiffs or other persons;
to observe the constitutional rights of persons while using sound,
photographic, film, video, communications and guarding equipment and
information technology resources or other technical resources;
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to inform the security firm promptly if any circumstance regarding the
legal capacity to work as a private security agent arise.35

8

Regarding weapons, the Weapons Act and procedure provided for in legislation
issued on the basis thereof applies to security firms and in-house guarding units in
respect of acquisition, ownership, possession, storage and carrying of weapons and
ammunition and in respect of granting the use thereof to employees, taking account of
the specifications provided for in the Security Act. 36
A security firm may use only the weapons that belong to the security firm when
providing security service. If an undertaking, state authority or local government
authority has an in-house guarding unit, a guard of the unit may use a weapon which
belongs to the undertaking or authority while he or she is on duty. 37
34

Article 32, paragraph 1 of the Security Act.
Article 33 of the Security Act.
36
Article 37, paragraph 1 of the Security Act.
37
Article 37, paragraph 2 of the Security Act.
35

ww w. p riv - war. eu

Weapons may only be used in cases where life or health of a person is in danger
or where it is not possible to eliminate the danger in any other war and the nature of the
danger justifies the use of the weapon.38 The person who is responsible for weapons and
ammunition at a security firm or at an authority with an in-house guarding unit is under
an obligation to maintain records on cases when weapons have been used. 39 There is a
prohibition to use a weapon against a child, an elderly person, a person who is clearly
disabled or a woman who is clearly pregnant. This prohibition does not apply if it is
necessary to use a weapon against such a person to prevent or hinder an attack or a
group attack, if the attack endangers the life or health of the security guard or another
person.40 A security guard while at work may carry a rubber truncheon. A rubber
truncheon may be used in protecting a guarded object to prevent an attack against a
security guard or another person or to hinder a group attack if the attack puts the life or
health of a security guard or the other person in danger.41
The following special equipment may also be used by a security firm: special
purpose marking and colouring equipment, handcuffs and service dogs.42 Special
equipment is to be stored in a locked room adapted for such purposes or in a weapons
storage room, but separately from weapons and ammunition.43 It is prohibited to use
handcuffs or service dogs in the case of a child, an elderly person, a person who is
clearly disabled or a woman who is clearly pregnant. This prohibition does not apply, if
it is necessary to use handcuffs or a service dog against such a person to hinder an
attack if the attack puts the life or health of a security guard or another person in
danger.44
The police prefecture supervises the use of handcuffs by a security firm or an
authority with an in-house guarding unit, as it issues the authorisations for the
acquisition of handcuffs.45 It is then permitted to use handcuffs when apprehending a
person if there is reason to believe that he or she may escape, attack a security guard or
a guard of the in-house guarding unit or put other persons or himself or herself in
danger.46

38

Article 37, paragraph 3 of the Security Act.
Article 37, paragraph 4 of the Security Act.
40
Article 37, paragraph 5 of the Security Act.
41
Article 38 of the Security Act.
42
Article 39, paragraph 1 of the Security Act.
43
Article 39, paragraph 2 of the Security Act.
44
Article 39, paragraph 3 of the Security Act.
45
Article 40, paragraph 1 of the Security Act.
46
Article 40, paragraph 4 of the Security Act.
47
Article 41, paragraph 1 of the Security Act.
39
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As to service dogs, a security firm or an in-house guarding unit may use a
service dog to guard and protect an object, if the dog has undergone basic training and if
it obeys orders. The Security Act permits accompaniment at a guarded object by a
service dog, which is not wearing a muzzle if the dog is kept on a lead or if the territory
is surrounded by a fence and there are signs indicating that a service dog is being used.
The Law prohibits leaving a service dog unsupervised at a guarded object.47

9

There is an obligation to inform the police prefecture if the use of a weapon or
special equipment in the provision of a security service or the performance of a security
task or an in-house guarding task causes physical harm to or death of a person.48
As to licences, a licence to provide a security service has been described as a
right granted on the basis of the Security Act and other legislation to provide a security
service during the term indicated in the licence pursuant to the established procedure
and under the established conditions.49 A licence can be issued to be valid from one year
to five years. A temporary licence may be issued if less than one year is needed to
perform the relevant obligation.50
The Minister of Internal Affairs is responsible for establishment of format for
licences.51 However, decisions on the issue, refusal to issue, extension, amendment,
suspension and revocation of licences are taken by the National Police Commissioner.
Licences are granted separately for each type of security service (security consulting,
guarding and protection of movable and real property, personal protection, maintaining
order at an event or a guarded object, operation of a monitoring centre, planning,
installation and maintenance of security equipment).52
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As to the requirement for applicants for a licence, the Security Act sets the
following criteria for the applicants: 1) an applicant‟s area of activity as indicated in the
register or foundation documents is the provision of one of the kinds of security services
prescribed by the Security Act; 2) an applicant does not have a holding in a company
which manufactures or sells explosive substances, weapons, essential components of
firearms, laser sights or ammunition or which converts or repairs weapons or provides
private detective services or who according to the information held in the commercial
register, is not operating in an of those fields.53

10

An application shall be submitted to the police prefecture of the location and the
latter shall forward the application to the Police Board. 54 The police prefecture gives an
opinion whether to grant or refuse an issuance of a licence to the Police Board. 55 The
National Police Commissioner makes the decision whether to grant or to refuse issuance
of a licence.56 Regarding the reasons, when a licence may be refused is if: 1) the
applicant does not meet the requirements of the Security Act or legislation issued on the
basis thereof; 2) the applicant has within the preceding two years, materially violated
the requirements of the Security Act or legislation issued on the basis thereof; 3) the
applicant operates in one of the prohibited fields by the Security Act (to manufacture or
sell explosive substances, weapons, essential components of firearms, laser sights or
ammunition, prohibition to convert or repair weapons, prohibition to provide private
detective services and prohibition to perform police or national defence functions,
except in cases where it is permitted by other Acts); 4) there a reason to doubt the

48

Article 42, paragraph 1 of the Security Act.
Article 43, paragraph 1 of the Security Act.
50
Article 43, paragraph 2 of the Security Act.
51
Article 43, paragraph 3 of the Security Act.
52
Article 43, paragraph 4 of the Security Act.
53
Article 44, paragraph 2 of the Security Act.
54
Article 45, paragraph 1 of the Security Act.
55
Article 46 of the Security Act.
56
Article 47, paragraph 1 of the Security Act.
49
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general trustworthiness of the applicant; 5) less than three years have passed since the
previous licence of the applicant was revoked.57
With respect to the suspension of a licence, the National Police Commissioner
may suspend the validity of a licence: 1) if the security firm has not given notification of
changes to the submitted information for the acquisition of a licence; 2) for up to two
months, if the security firm has violated the Security Act. 58 In addition, the National
Police Commissioner may suspend the right to provide the security service indicated in
the licence for up to one year if the security firm has violated the Security Act or
operated in a manner that disregards public order or poses a threat to national security. 59
This would include human rights violations by the security firm.
As to the revocation of a licence, the National Police Commissioner may revoke
a licence, if the security firm: 1) has submitted a corresponding application; 2) fails to
comply with the Security Act or legislation issued on the basis thereof, disregards public
order or poses a threat to the national security; does not meet the requirements for a
licence to be issued; 4) has not provided a security service for six consecutive months;
5) owes arrears and has not paid the arrears within two months as of the date on which
the Tax Board issues a precept concerning the arrears; 6) operates in a manner which
puts the health or property of persons in danger or is hazardous to the environment; 7)
operates in field for which it does not hold a licence; 8) has knowingly submitted
falsified documents or false information; 9) has for the second time in a year failed to
submit documents or information, the submission of which is mandatory; 10) fails to
comply within the specified term or to the specified extent with a percept of the Police
Board or the police prefecture for the elimination of deficiencies.60

As to foreign security firms, an undertaking which or a person who does not
hold the licence set out in the Security Act, may provide a security service covered in
the Security Act to protect a citizen of a foreign state or his or her property on the basis
of a one-off licence granted by the Police Board. Such a licence shall be granted at the
request of the Ministry of Foreign Affairs, the Ministry of Defence or the Ministry of
Internal Affairs.64

57

Article 47, paragraph 2 of the Security Act.
Article 50, paragraph 1 of the Security Act.
59
Article 50, paragraph 2 of the Security Act.
60
Article 53 of the Security Act.
61
Article 56 of the Security Act.
62
Article 57, paragraph 1 of the Security Act.
63
Article 60, paragraph 1 of the Security Act.
64
Article 61 of the Security Act.
58
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State supervision over the activities of security firms, security guards performing
security tasks, in-house guarding units and guards of in-house guarding units are
exercised by the National Police Commissioner or by a police officer authorised
thereby.61 The police officer exercising supervision has the right to conduct an on-site
inspection of the security firm or the in-house guarding unit.62 A legal person that
refuses to submit documents or information necessary for supervision or fails to submit
such documents or information on time, submits false information or submits
documents or information in a manner which does not permit supervision to be
exercised is punished by a fine up to 20 000 Estonian kroons.63

11

3.2. Investigation services, s urveillance and persons recruited for secret
co-operation
The Police Act65 prescribes that the participation of non-profit organisations,
persons and the associations of persons in the protection of public order and the fight
against crime, and also their authority and legal protection shall be regulated by Acts
and other legislation.66
In Estonia, the Surveillance Act 67 governs the conditions and procedure for
surveillance to guarantee the security of the Republic of Estonia, Estonian citizens and
other states and persons.68 Though surveillance is a State prerogative (as the
Surveillance Act applies to surveillance conducted in criminal procedure 69), it
prescribes instances when private individuals may be recruited for secret co-operation.
The Surveillance Act defines surveillance as a conduct of surveillance activities
on the bases and pursuant to the procedure provided for in this Act and the Code of
Criminal Procedure.70 Information on the methods, tactics and technical equipment used
in surveillance or adapted to surveillance is to be used within an agency and is not
subject to disclosure unless the disclosure thereof is necessary to use the collected
information as evidence.71 The Surveillance Act establishes that surveillance activities
are permitted only if the desired purpose cannot be achieved in a manner which less
violates the fundamental rights of persons. 72
The Surveillance Act names the following surveillance agencies: the Security
Police Board, the Police Board, the Border Guard Administration, the Headquarters of
the Defence Forces, the Prisons Department of the Ministry of Justice, prisons and the
Tax and Customs Board.73 Surveillance agencies shall engage in surveillance activities
both directly and through agencies, subordinate units and employees administered by
surveillance agencies and authorised to engage in surveillance activities, and through
persons recruited for secret co-operation.74
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Among the rights of surveillance agencies is 1) to recruit persons for secret cooperation in surveillance activities under conditions and pursuant to the procedure
established by the Surveillance Act; 2) to use covert measures which allow persons who
have been engaged in surveillance activities, the purpose of the activities and the
ownership of rooms and means of transport used to be concealed; 3) to use housing,
other rooms and property of other persons one the basis of a contract; 4) to simulate

12

65

The Police Act (Politseiseadus) of 20 September 1990. The English version is available at:
<http://www.legaltext.ee/et/andmebaas/tekst.asp?loc=text&dok=X60006K5&keel=en&pg=1&ptyyp=RT
&tyyp=X&query=politseiseadus>.
66
Article 6, paragraph 2 of the Police Act.
67
The Surveillance Act (Jälitustegevuse seadus) of 22 February 1994. The English version is
available
at:
<http://www.legaltext.ee/et/andmebaas/tekst.asp?loc=text&dok=X30011K7&keel=en&pg=1&ptyyp=RT
&tyyp=X&query=J%E4litustegevuse+seadus>.
68
Article 1, paragraph 1 of the Surveillance Act.
69
Article 1, paragraph 3 of the Surveillance Act.
70
Article 2 of the Surveillance Act.
71
Article 5, paragraph 2 of the Surveillance Act.
72
Article 5, paragraph 5 of the Surveillance Act.
73
Article 6, paragraph 1 of the Surveillance Act.
74
Article 6, paragraph 2 of the Surveillance Act.
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persons and bodies under the conditions and pursuant to the procedure provided for in
the Surveillance Act; 5) to plant undercover agents in criminal groups and organisations
being monitored and assign undercover agents to interact with individuals being
monitored in order to ascertain the nature of criminal plans and activities and influence
the abandonment thereof; 6) to recruit qualified persons for surveillance activities with
the consent of such persons.75
Among the duties of surveillance agencies is 1) to protect persons who have
been involved in surveillance activities, persons who have been recruited for
surveillance activities and other natural or legal persons who have provided assistance
in surveillance activities; 2) to protect persons who are or have been engaged in
surveillance activities and who are or have been recruited therefore; 3) to ensure the
secrecy of co-operation.76
Surveillance serves the purposes of provision of private security and detective
services. The reasons for the commencement of surveillance proceedings may be the
need to decide on 1) the issue of an activity licence to work as a private detective; 2) the
issue of an activity licence to engage in the provision of security services; 3) the issue of
a firearms procurement licence or a firearms licence to a citizen of a foreign state or a
stateless person; 4) the issue of a licence or a General Export Authorisation User
Certificate for the import, export or transit of strategic goods or provision of services
related to military goods or entry of an undertaking in the state register of brokers of
military goods.77

Secret co-operation with a surveillance agency under an employment contract
shall be included in the length of employment of a person under the general
conditions.80 The Act prescribes that the remuneration for secret co-operation and for
information forwarded which is paid to a person who has been recruited for secret cooperation by a surveillance agency shall be subject to taxation with income tax and
the income tax shall be paid by the surveillance agency.81 In that respect taxation
serves as a controlling mechanism.
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The surveillance agencies have the right to recruit adults for voluntary temporary
or permanent secret co-operation in surveillance activities with their consent. The cooperation and persons who have been recruited therefore are classified as a secret.
Surveillance agencies, other state agencies, local government agencies or local
government officials may disclose information concerning a person who has been
engaged in co-operation only with the written permission of the person who has been
engaged in co-operation after the term of classification expires or is altered.78 Persons
who have been recruited for secret co-operation are required to refrain from knowingly
disseminating false or defamatory information and to maintain the confidentiality of
information, which becomes known to them in the course of co-operation, and the
equipment, methods and tactics used in surveillance.79
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The use of surveillance information as evidence in a criminal matter shall not
bring about disclosure of the secret surveillance information or persons who have been
engaged in surveillance activities or recruited therefore without their consent. 82 The
Surveillance Act prescribes that everyone has the right of recourse to a court pursuant to
the procedure prescribed by law if his or her rights have been violated by a surveillance
activity.83
An employee of a surveillance agency or a person who has been recruited for
surveillance activities who violates the established procedure or exceeds his or her
authority shall bear liability pursuant to the procedure established by an Act or other
legislation.84 Thereby, the commitments with respect to the observation of human rights
and violations of thereof would also serve as a basis of an excess of authority leading to
liability and reparation.
4. Regulation of armed force
4.1. Possession of arms, import and export
The Weapons Acts85 defines that the handling of weapons and ammunition
means manufacture, sale, acquisition, owning, possession, storage, carrying, conveying,
transport, import, export, transit, transfer, succession, finding and destruction of
weapons and ammunition, and the repair conversion, dismantling and rental of weapons
and rendering of weapons incapable of firing. 86
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The Weapons Act excludes certain kind of weapons from the scope of
application of the Act, namely, objects and devices which are not constructed as or
adapted to be weapons but which can be used as such; firearms which were
manufactured before the year 1890; weapons which have been rendered permanently
incapable of firing; explosive substances and pyrotechnic articles, to the extent
regulated by the Explosive Substances Act; blade devices (knives, hunting knives, axes)
which have been manufactured for household or everyday use and which lack the
special characteristics; weapons collections of national and municipal museums;
military and service weapons and ammunition thereof, unless otherwise provided by the
Weapons Act.
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The Weapons Act prescribes three kinds of weapons – military weapons, service
weapons and civilian weapons. Military weapons are weapons, which are intended for
the Defence Forces for military action and for the Defence Forces and agencies within
the area of government of the Ministry of Defence to perform their service duties.
Service weapons are weapons, which are prescribed by law to government agencies
exercising public authority, local government bodies and agencies and to the court in
order to ensure the performance of their service duties. Civilian weapons are weapons,
which in general are intended for hunting, involvement in corresponding sports, or the
insurance of safety.87
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With respect to military weapons, the procedure for the handling of military
weapons is established by a regulation of the Minister of Defence. 88 Military weapons
are entered in the state register of military weapons.89 Types and procedure for the
handling of service weapons is established by a regulation of the Minister of Internal
Affairs.90 Service weapons are entered in the state register of service and civilian
weapons.91
The Weapons Act prescribes the expropriation procedure of weapons and
ammunition in cases prescribed by the Weapons Act. Weapons and ammunition may be
expropriated for fair and immediate compensation. Expropriation is formulated by a
resolution of a police prefect which indicates the basis for expropriation, the amount of
compensation payable and the recipient of the compensation.92
There is a requirement for the possessor of the weapon to notify the police
prefecture or police station closest to the location of the use of the weapon, if the use of
weapon results in the death of a person or a bodily injury or material damage.93
The Weapons Act classifies the weapons as follows: firearms, gas weapons,
pneumatic weapons, cut-and-thrust weapons, projectile weapons and electric shock
weapons.94 It also makes a classification of ammunition based on the parameters of the
weapon for which the ammunition is prescribed.95
The Weapons Act establishes the weapons and ammunition that are in
unrestricted commerce, for example, gas spray, pneumatic weapons of a calibre up to
4.5 mm (inclusive), hunting knives, diving knives, fencing weapons for sport, cut-andthrust weapons related to historical tradition in culture, martial arts or sports etc. 96
However, these kind of weapons cannot be acquired, owned, possessed, carried, stored
or conveyed by persons under 18 years of age.97
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The Weapons Act prescribes weapons and ammunition that are in restricted
commerce: 1) gas weapons, except gas sprays; 2) pneumatic weapons, except
pneumatic weapons of a calibre of up to 4.5 mm (inclusive); 3) cut-and-thrust weapons,
except hunting knives and diving knives, fencing weapons for sport and cut-and-thrust
weapons related to historical tradition in culture, martial arts or sports and cut-andthrust weapons that are prohibited for civilian purposes; 4) firearms, except the ones the
use of which is prohibited for civilian purposes. These kinds of weapons may be
acquired upon an acquisition permit.98 An acquisition permit is valid for three months
as of its date of issue. A permit may be extended for three months if an applicant for
extension is submitted before the expiry of the permit.99
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The Weapons Act establishes certain kinds of firearms, cut-and-thrust weapons,
electric shock weapons and ammunition that are prohibited for civilian purposes.100 The
Weapons Act distinguishes between accessories intended to be installed on firearms.
For a laser sight or adapter an authorisation from the Police Board is required.101
Type approval of weapons and ammunition is an act by which it is determined
whether a particular model of weapon or cartridge is included in the list of weapons and
ammunition permitted to be used for civilian purposes. Models of weapons and
cartridges in commerce in Estonia manufactured in Estonia and imported into Estonia
and their modifications as well as models of weapons converted in Estonia and their
modifications are subject to type approval. Truncheons and weapons in unrestricted
commerce are not subject to type approval.102 Type approval is performed on the basis
of an application by the person who manufactured the weapon or cartridge, converted
the weapon or imported the weapon or cartridge to Estonia.103 A model of weapon or
cartridge or a modification thereof which has been type approved shall be entered in the
register of service and civilian weapons.104
All weapons the use of which is permitted for civilian purposes and all weapons
in collections of weapons and cartridges are entered in the register of service and
civilian weapons.105 The following weapons are not entered in the register of service
and civilian weapons: weapons in unrestricted commerce, truncheons, and weapons
manufactured for export, weapons in transit consignments.106

PRIV-WAR Report – Estonia | 15/06/2009

A natural person may acquire, own or possess a weapon for the following
purposes: hunting, engaging in corresponding sports, ensuring safety, pursuing a
profession, collecting.107 The Weapons Act establishes that the use of a weapon shall
not violate the rights of other persons or public order.108
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Types of weapons that are permitted for Estonian citizens to acquire, own,
possess are the following: 1) a person who is at least 18 years of age may own a
sporting firearm, pneumatic or gas weapon, crossbow or smoothbore gun. A person may
acquire and own a hunting gun with a rifled barrel or a combination hunting gun on the
condition that he or she holds the hunting certificate; 2) a person of at least 21 years of
age may acquire, own and possess all weapons which are permitted to be used for
civilian purposes, except for truncheons.109 However, an alien, who holds a residence
permit in Estonia may acquire, own and possess the same kinds of weapons, if he or she
has been issued with a weapons permit by a competent authority of another State and a
weapons permit has been issued to the alien in Estonia on the bases and pursuant to the
procedures prescribed for natural persons.110
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An alien who is staying legally in Estonia, who is at least 18 years of age, on the
basis of an acquisition of a permit issued by the Police Board, may acquire a weapon
and ammunition for the purposes of taking the weapon or ammunition out of Estonia on
the condition that he or she holds a permit issued by a competent authority of the state
of his or her permanent residence for the acquisition of such type of weapon or
ammunition and that he or she assumes the obligation to take the weapon or ammunition
with him or her upon departure from Estonia.111
A legal person may acquire, own or possess a weapon for the following
purposes: internal guarding, engaging in corresponding sports or in hunting, studying
subjects related to weapons, collecting, providing security services. 112
The Weapons Act establishes the kinds of weapons that may be owned or
possessed for the provision of security services or for internal guarding: guns with a
smoothbore barrel, guns with a rifled barrel, pistols, revolvers, gas pistols, gas revolvers
and truncheons.113 As to the quantities of weapons, types of weapons permitted for the
provision of security services and for internal guarding, the Weapons Act prescribes that
it is determined by the police prefecture of the seat of the legal person on the basis of a
written application, taking into account the nature of the guarded and protected objects,
the degree of threat and the storage conditions for firearms. The total number of
firearms and gas weapons and the number of truncheons intended for the provision of
security services shall not be greater than 10 per cent of the number of employees
directly engaged in the guarding and protection of the object.114

A weapons permit held by a natural person grants the holder of the permit the
right to store, carry and convey a weapon and ammunition in accordance with the
Weapons Act and also the right to acquire ammunition which corresponds to the model
of the weapon.119 Several weapons permits may be issued for a weapon belonging to a
natural person. A weapons permit issued to a natural person who is not the owner of the
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A person who has acquired a weapon is required to register the weapon at the
police prefecture of the residence or location of the person within seven working days as
of the date on which the weapon was acquired or if the weapon was acquired in a
foreign state as of the date of the weapon entering Estonia.115 A weapon shall be
presented for registration together with an acquisition permit in which the seller of the
weapon has entered information concerning the weapon being sold if the weapon has
been purchased from a person who holds an activity licence for the sale of weapons. 116
A weapon register book shall be maintained at the police prefecture of the residence or
seat of the owner or possessor of the weapon.117 Upon registration of a weapon, the
police prefecture issues a weapons permit to the owner of possessor of the weapon. The
basis for the issue of a weapons permit is a decision made by the head of a police
prefecture.118
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weapon is called a parallel weapons permit.120 A parallel weapons permit shall be
granted to one or two natural persons if the owner of the weapon has granted written
authorisation for the person or persons specified to use the weapon belonging to the
owner.121
A weapons permit held by a legal person grants the holder of the permit the right
to acquire corresponding ammunition, to store and convey (transport) the weapon and
ammunition, and to issue the weapon and ammunition to its employees in accordance
with the procedures established by the Weapons Act. 122 The duration of a weapons
permit is five years. It may be issued for a shorter period of time if so requested by the
applicant, to a person who is staying in Estonia for less than five years or to a legal
person whose specified term of activity is less than five years. 123 The validity of a
weapons permit that is issued to an alien holding a temporary residence permit shall not
exceed the validity of his or her residence permit.124
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Any person applying for an acquisition permit or a weapons permit is under an
obligation to pass an examination on the requirements of legislation regulating the
acquisition, registration, storage, carrying, transfer and legal use of weapons and of the
provision of first aid to a victim with a shooting injury. 125 A person may take an
examination in his or her native language or in another language in which he or she is
proficient. The examination shall be translated into Estonian and the costs of translation
of the examination shall be borne by the person who wished to take the examination. 126
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The Weapons Act establishes circumstances precluding grant of acquisition
permit or weapons permit to natural persons if the person: 1) suffers from a mental or
behavioural disorder caused by the use of narcotic or psychotropic substances; 2) suffers
from a severe mental disorder; 3) suffers from a physical disability which prevents him
or her from handling the weapon adequately; 4) evades service in the Defence Forces;
5) whose active legal capacity is restricted and to whom, therefore, a guardian has been
appointed; 6) has been punished under criminal procedure; 7) has been punished under
administrative procedure for violating requirements provided by the legislation
regulating the acquisition, storage, carrying, transport or use of weapons and
ammunition, of for hunting without a hunting certificate; 8) on the grounds arising from
criminal proceedings, is declared to be a fugitive or suspect or is brought to justice as
the accused or accused at trial; 9) upon application for an acquisition permit, has
knowingly submitted incorrect information which is of material importance to the
decision on whether to issue a permit; 10) lacks the conditions prescribed by the
Weapons Act for the storage of weapons and ammunition.127 In addition, the Weapons
Act sets conditions in which an acquisition permit or a weapons permit may be refused.
It includes: 1) if less than five years have passed since the revocation of a weapons
permit previously issued to the person and if the revocation of the permit was due to the
loss of the weapon or a violation of the requirements provided for in legislation
regulating the storage, carrying or use of weapons and ammunition; 2) to a person to
120
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whom the issue of an acquisition permit has previously been refused if less than two
years have passed since the refusal and if the refusal was due to the circumstances
specified in the Weapons Act; 3) to a person who is not suitable to acquire or own a
weapon due to his or her lifestyle or behaviour which jeopardises the security of himself
or herself or other persons.128
An alien who wishes to obtain an Estonian weapons permit on the basis of a
weapons permit issued by another state shall submit an application for the weapons
permit to the police prefecture of his or her residence. The police prefecture shall review
an application not later than within two months.129
Also an application submitted by a legal person for an acquisition permit or
weapons permit shall be received by the police prefecture of the seat of the legal person
and reviewed not later than within two months. 130 A person responsible for the weapons
and ammunition of a legal person shall ensure that the weapons and ammunition of the
legal person are handled according to the Weapons Act and the handling complies with
the conditions set out in the corresponding permit.131

The police prefecture may suspend an acquisition permit or a weapons permit in
the following cases: 1) for one year if the holder of the permit has been punished under
an administrative procedure for driving a motor vehicle or rail vehicle or flying an
aircraft under the influence of alcohol or narcotic, psychotropic or psycho toxic
substances; 2) if the holder of the permit is declared to be a suspect on grounds arising
from criminal proceedings or is brought to justice as an accused or accused at trial; 3) if
it is established in the course of inspection that the holder of the permit lacks conditions
prescribed by the Weapons Act for the storage of weapons and ammunition; 4) if the
legal person has failed to comply with a precept issued by a supervisory body
concerning compliance with the requirements of this Act and legislation issued on the
basis thereof without good reason.133 The police prefecture may revoke an acquisition
permit or a weapons permit if: 1) so requested by the holder of the permit; 2) the holder
of the permit no longer meets the requirements established by the Weapons Act; 3) the
weapon is subject to seizure; 4) the holder of the permit dies or is declared missing; 5)
the weapon is lost or destroyed; 6) the weapon has become unusable to an extent which
does not enable it to be restored, or if the owner or possessor of the weapon does not
128
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The Weapons Act sets the circumstances precluding grant of an acquisition
permit or a weapons permit to the legal person. They include occasions where a legal
person: 1) upon application for a permit, has knowingly submitted incorrect information
which is of material importance to the decision on whether to issue a permit; 2) lacks
the conditions prescribed in the Weapons Act for the storage of weapons and
ammunition; 3) on at least two occasions during the last three years, has violated the
procedure for storage, transport or transfer of weapons or ammunition or the procedure
for the issue of weapons for carrying; 4) has not complied with a precept issued by a
supervisory body concerning compliance with the requirements of the Weapons Act and
legislation issued on the basis thereof.132
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wish the weapon to be restored; 7) the acquisition permit or weapons permit is
destroyed or lost; 8) the legal person is dissolved or the agency liquidated; 9) the owner
or possessor of the weapon has on at least two occasions within the last three years
violated the requirements of the Weapons Act or legislation issued on the basis thereof
or has failed to comply with the requirements of a precept issued to the owner or
possessor.134
After expiry, suspension or revocation of an acquisition permit or a weapons
permit, the holder of the permit, the owner or possessor of the corresponding weapon or
another person who is in possession of the corresponding permit, weapon or
ammunition thereof is required to hand them over to a police prefecture on the last
working day on which the permit is valid or on the working day following the date of
communication of the decision on revocation or suspension. A weapon and ammunition
of a legal person may be deposited in the weapons storage room of the legal person
which has been sealed by the police prefecture.135
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As to storage of weapons and ammunition, they may be stored by a person who
holds a weapons permit or an activity licence for the manufacture, sale, repair,
conversion or storage of weapons and ammunition as a service.136 Weapons and
ammunition shall be stored in conditions which ensure their preservation and that they
do not pose danger to the surroundings and which preclude access by unauthorised
persons. Firearms may be stored only in an unloaded state.137 A legal person is under an
obligation to have a weapons storage room for the storage of firearms and ammunition.
In a weapons storage room, weapons shall be stored in weapons safes, which contain a
list of weapons stored in the safe on the inside of the safe door. Ammunition shall be
stored in a steel cabinet located separately from the weapons or in a separate lockable
compartment of a weapons safe. Gas weapons shall be stored in a weapons safe, a
lockable drawer or a locker. A weapons storage room is not required for the storage of
up to eight weapons (inclusive). In such case, the weapons safe shall be locked in a
room equipped with an electronic security device, which is switched on when the person
responsible is not in the room. The door of the room shall be made of sheet steel or
covered with sheet metal and it shall have at least two locks. The windows of the room
shall be fitted with bars or made of safety glass. The police prefectures are entitled to
inspect the compliance of legal persons with the storage requirements for weapons and
ammunition at least twice a year.138
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As to the carrying and conveyance of weapons and ammunition the Weapons
Act establishes that weapons and ammunition shall be carried together with a
corresponding weapons permit or permit to carry a weapon. Weapons and ammunition
shall be carried in a concealed manner, which precludes their being lost, falling into the
hands of other persons or causing accidental damage. The chamber of a carried firearm,
except for the chamber of a revolver shall be empty of cartridges.139 With regard to legal
persons, a legal person may give a weapon registered in its name to an employee to
carry if the employee holds a permit to carry a weapon. 140 It is prohibited for the
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employee of the legal person to carry a weapon outside working time unless such
authorisation is formalised by a decision of the legal person, to give a weapon or a
permit to carry a weapon to an unauthorised person, to carry a weapon in the interests of
another legal person or upon the conduct of the duties or functions thereof.141
4.2. Goods of strategic significance and dual use goods
The Strategic Goods Act 142 regulates the export of strategic goods and transit
thereof through Estonia, the import of military goods, the export of services related to
military goods and ensuring control over the import and end-use of strategic goods.143
The Act does not apply to the carriage, import and export of weapons and ammunition
in accordance with the Weapons Act and to import and export of military weapons,
ammunition, battle equipment and other special equipment used for defence purposes
with the intention of returning such goods in an unaltered state on the basis of a special
permit of the Ministry of Defence.144

The Strategic Goods Act establishes that special authorisation is required for the
import, export and carriage in transit of goods included in the list of strategic goods and
for the provision of services.146 Special authorisation is also required, if the Strategic
Goods Commission is of the opinion and has informed the holder or owner of the goods
or the declarant that the goods have the characteristics of strategic goods, although they
have not been entered in the list of strategic goods. 147 An individual import licence,
export licence, transit permission or general export authorisation constitute special
authorisation.148 With regard to the transfers within the European Community, upon
carriage of military goods and dual-use goods listed in Annex IV to Council Regulation
1334/2000/EC from a Member State to Estonia or from Estonia to a Member State the
data concerning the special permit, goods and itinerary shall be transmitted to the
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The Strategic Goods Act distinguishes between the terms of strategic goods
meaning military goods and dual-use goods; military goods meaning substances,
materials devices, equipment, systems and components thereof, software and
technology used for military purposes, goods used to commit human rights violations
that mean goods which cannot be used for purposes other than capital punishment,
torture or other cruel, inhuman or degrading treatment or punishment, and dual-use
goods that mean goods within the meaning of Article 2.a of Council Regulation
1334/2000/EC setting up a Community regime for the control of exports of dual-use
items and technology. The Act prescribes that the list of strategic goods is established
by a regulation of the Government of the Republic and the list includes a list of military
goods, list of goods used for violation of human rights and list of dual-use goods to the
extent provided in Article 5.1 of Council Regulation 1334/2000/EC.145
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customs authorities at least twenty four hours before conveyance of the goods over the
state border of Estonia.149
Regarding import and end-use of strategic goods, control over the import and
end-use of strategic goods shall be ensured by an international import certificate, enduse certificate or delivery verification certificate at the request of the appropriate
authorities of the country of consignment of the goods.150
The Strategic Goods Act establishes restrictions on import, export and transit. It
is prohibited: 1) to export and transit of military goods, and provision of services to
countries subject to relevant sanctions; 2) the diversion from their intended destination
of goods subject to state supervisory control over the import and end-use of strategic
goods without the written permission of the Strategic Goods Commission and re-export
of such goods without special authorisation; 3) to export and transit of weapons of mass
destruction, any materials, hardware, software and technology used for the manufacture
of weapons of mass destruction, and the export and transit of antipersonnel mines and
services related thereto regardless of their country of destination; 4) the import, export
and transit of goods used to commit human rights violations and the provision of
services related thereto regardless of their country of destination, unless such goods are
displayed as objects of historical value in museum; 5) the export and transit of other
strategic goods, the import of other military goods and services prohibited by
international agreements binding on Estonia.151

PRIV-WAR Report – Estonia | 15/06/2009

The Strategic Goods Commission is formed at the Ministry of Foreign Affairs
and includes the representatives of the Ministry of Foreign Affairs, the Ministry of
Defence, the Ministry of Economic Affairs and Communications, the Security Police
Board, the Police Board and the Tax and Customs Board. 152
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To obtain an individual import licence, export licence and transit permission an
applicant who is a natural person or a legal representative of an applicant who is a legal
person shall apply to the Strategic Goods Commission.153 A licence need not be applied
for in cases where Estonia has entered into an agreement with an international
organisation or the country of consignment or destination of the goods for the
organisation of the export or transit of strategic goods, the import of military goods or
the provision of services.154 In the case of services related to military goods, service
providers, who operate within the framework of a military or humanitarian mission
pursuant to a decision of the Ministry of Defence, the Rescue Board, the Police Board,
the Security Police Board or the Border Guard Administration, are exempted from the
obligation to apply for a licence.155
There is an obligation for the Strategic Goods Commission to issue a licence in
the following cases: 1) if the goods are subject to the restrictions set forth by the
Strategic Goods Act; 2) if there is an information that the goods may be used to commit
human rights violations in the country of destination; 3) if there is an information that
the goods may be used to endanger national, regional or international security, including
149
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terrorist acts; 4) if there is an information that in the country of destination, the goods
may be diverted from their original destination or re-exported under conditions
endangering security; 5) if the import, export or transit of goods or services is in
conflict with the international obligations of Estonia.156 Among the reasons, when the
Strategic Goods Commission may refuse to issue a licence are: if the import, export or
transit of strategic goods or services endangers or may endanger the interests or security
of Estonia or an ally to Estonia or if criminal proceedings have commenced concerning
the applicant.157
The term of validity of an individual import licence and export licence may be
up to one year.158 However, the term of validity of a transit permission may be up to one
month.159
The Strategic Goods Act sets criteria when a licence may be revoked, where
among them is the fact that new facts become evident, which had they been known or
existed at the time of reviewing the application for a licence, would have resulted in a
refusal to issue a licence or the holder of the licence fails to comply with the conditions
of the licence or the legislation relating to the import, export and transit of strategic
goods.160

The Strategic Goods Commission guarantees control over import and end-use of
strategic goods.165 The Commission may refuse to issue an end-use control document,
1) if there is a reason to believe that the goods may be unlawfully used, diverted from
their original destination or re-exported from Estonia; 2) if false information or
documents were knowingly submitted; 3) if the import of strategic goods endangers or
may endanger the interests or security of Estonia; 4) if within five years before the
156
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As to the general export authorisation, the Strategic Goods Commission issues a
general export authorisation user certificate.161 A certificate may be issued for natural
persons with active legal capacities, who reside permanently in Estonia or legal persons
registered in Estonia.162 Among the reasons to refuse to issue the certificate are if false
information or documents with elements of falsification were knowingly submitted
upon application for the certificate, if within five years before the decision to issue the
certificate, the applicant has violated legislation relating to the import, export and transit
of strategic goods or a precept issued on the basis thereof or if criminal proceedings
have commenced concerning the applicant.163 Cases when a certificate may be revoked
concern the new facts that have become evident which, had they been known or existed
at the time of reviewing the application for a certificate, would have resulted in a refusal
to issue a certificate or the holder of the certificate fails to comply with the conditions of
the general export authorisation, licence or en-use control document or a legal person is
dissolved.164
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decision to issue the end-use control document, the applicant has violated legislation
relating to the import, export and transit of strategic goods or a precept issued on the
basis thereof; 5) if within five years before the decision to issue the end-use control
document, the applicant has violated an international sanction; 6) if misdemeanour or
criminal proceedings have commenced concerning the applicant.166 The Strategic Goods
Act also prescribes the criteria, when the end-use control document may be revoked.167
The term of an end-use control document shall be six months.168
The Strategic Goods Act prescribes brokering, defining that a broker may
engage in brokering after having been entered in the state register of brokers of military
goods. For each brokering transaction, an individual licence is required.169
Control over the import, export and transit of strategic goods is exercised by the
Tax and Customs Board. Control over services related to military goods is exercised by
the Security Police Board.170 The supervisory control over the activities of the Strategic
Goods Commission is exercised by the Government of the Republic.171
4.3. Government (State) policy on outsourcing of armed forces
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The Parliament of Estonia has a monopoly over their National Armed Forces.
The Riigkogu (Parliament) shall ratify and denounce treaties of the Republic of Estonia
by which the Republic of Estonia assumes military or proprietary obligations. 172 The
Riigikogu shall on the proposal of the President of the Republic, declare a state of war,
shall order mobilization and demobilization, and shall decide on the utilisation of the
armed forces in the fulfilment of the international obligations of the Estonian state. It
would also include the decision on the deployment of PMCs/PSCs abroad alongside
with the National Armed Forces. In case of aggression against the Republic of Estonia,
the President of the Republic shall declare a state of war, shall order mobilization, and
shall appoint the Commander-in-Chief of the Armed Forces without waiting for a
Riigikogu resolution.173 Thereby, the regulation of armed force in Estonia is within the
sole competence of the Parliament.
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The Constitution of the Republic of Estonia establishes that the State President is
the supreme commander of the national defence of Estonia.174 The State President also
makes proposals to the Riigikogu (Parliament) to declare a state of war, to order
mobilization and demobilization, and declares a state of emergency,175 as well as
declares, in the case of aggression against Estonia, a state of war, orders mobilization
and appoints Commander-in-Chief of the Armed Forces. 176 The Constitution of the
Republic of Estonia stipulates that the State Emergency Act, the Peace-Time National
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Defence Act and the War-Time National Defence Act may be passed and amended only
by a majority of the Riigikogu (Parliament).177
The Peace-Time National Defence Act178 establishes that the Government of the
Republic establishes, by a regulation, the national military strategy on the proposal of
the Minister of Defence.179 The Government also establishes by a regulation the
structure of the Defence Forces 180 as well as decides, by an order, on the formation, reformation, disbanding and location of military units.181 The national military strategy
includes the military strategy of the state for elimination of external threat of war, a
description of an overall national defence model, resources allocated for national
defence purposes, the peace-time and war-time membership of the Defence Forces and
the priority directions in increasing of the protective ability. The national military
strategy shall be established, based on a proposal of the Minister of Defence, by the
Government of the Republic for a period of five years. The Government of the Republic
may make amendments to the national military strategy based on a proposal of the
Minister of Defence.182 Thereby, it is also within the Government‟s competence to
decide on the possible employment of PMCs/PSCs abroad in the framework of the
national military strategy where the final decision is taken by the Parliament, as
established before.
The Defence Forces Service Act183 prescribes two types of service in the
Defence Forces: active service and reserve service.184 However, the types of active
service are compulsory military service, contractual service and participation in training
exercises.185 Article 8, paragraph 1 of the Defence Forces Service Act prescribes that
the Members of the Defence Forces in active service shall be Estonian citizens.
The Defence Forces Service Act establishes that during preparatory service for a
specialised position, a candidate for a specialised position shall be prepared for
acceptance into contractual service.186 The duration of preparatory service for
specialised positions shall be up to six months and it shall consist of military and
practical training.187
The Defence Forces Service Act prescribes the engagement in alternative
service. Persons in alternative service shall not against their will be required to handle
weapons or other means of warfare, use them or participate in the maintenance thereof,
177
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or handle other means and substances which are intended for the extermination or injury
of persons.188 The remuneration is paid to a person in alternative service from the
agency in which the person is in service according to the position. 189 On the basis of an
application of a person in alternative service, the Defence Forces service commission
may transfer the person in alternative service to compulsory military service. 190 One of
the reasons for which a person in alternative service shall be released is that he cannot
continue to perform the conscript service obligation in alternative service because he is
serving a sentence imposed for an intentionally committed criminal offence.191
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The Defence Forces Service Act prescribes contractual service. A citizen of
Estonia may be employed in contractual service as a regular member of the Defence
Forces if: 1) he or she has attained at least 18 years of age; 2) he or she has required
qualifications, education and military training; 3) he or she is proficient in Estonian to
the extent required of a regular soldier, a regular non-commissioned officer or a regular
officer; 4) his or her state of health enables him or her to perform his or her duties; 5)
his or her physical condition enables him or her to perform his or her duties. 192 A person
is not accepted for a contractual service if he or she: 1) is a suspect or the accused in a
criminal matter; 2) has been punished for an intentionally committed criminal offence
and data concerning his or her punishment are in the punishment register; 3) has been
convicted and deprived of the right to work in positions of military rank by a court
judgment which has entered into force; 4) has been released from service in the Defence
Forces or the police or from public service for a disciplinary offence and if less than one
year has passed from the release; 5) receives a pension, remuneration or other regular
benefits from a foreign state; 6) has been in the service or an agent of an intelligence or
counterintelligence service of a security organisation of a state which has occupied
Estonia, or if he or she has participated in persecution or repression of persons because
of their political beliefs, disloyalty, social class or service in the state or defence service
in the Republic of Estonia.193
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An active service contract is a written agreement entered into in the name of the
Republic of Estonia with a person entering into contractual service, according to which
the person entering into contractual service assumes the obligation to serve as a regular
member of the Defence Forces and to comply with the conditions and procedure
provided for in the Defence Forces Service Act, codes of conduct of the Defence Forces
and other legislation; the commander entering into the active contract in the name of the
Republic of Estonia and on the basis of the Defence Forces Service Act assumes the
obligation to pay remuneration and guarantee other rights of members of the Defence
Forces provided for in the Defence Forces Service Act, code of conduct of the Defence
Forces and other legislation to the regular member of the Defence Forces during his or
her active service.194
An active service contract is concluded for an unspecified term. With the
agreement of the parties, an active service contract may be entered into for a specified
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term.195 Among the basis for the release from the contractual service is if a person
commits a disciplinary offence or if the person is convicted by a judgment of conviction
or the person does not meet the requirements for active service.196 The person can also
be released from contractual service due to failure to adhere to restrictions on service. If
a regular member of the Defence Forces belongs to a political party or to an
organisation or union which possess weapons, or engages in business, works outside the
performance of his or her duties or fails to submit a declaration of economic interests,
the commander who entered into the contract with him or her shall grant him or her a
term of up to ten days during which he or she is required to being adhering to the
restrictions on service. A commander with disciplinary authority is required to bring
disciplinary action against a regular member of the Defence Forces who fails to adhere
to the restrictions on service. A regular member of the Defence Forces, who fails to
begin adhering to the restrictions on service within the term granted by the commander,
shall be released from contractual service due to the commission of a disciplinary
offence.197
In addition, a reservist, who complies with the requirements for entry into
contractual service shall be assigned on the basis of hot reserve contract entered into
with him or her, to the hot reserve which is formed in order to perform the functions of
a unit intended for insurance of the high state of readiness of the Defence Forces and the
international obligations of the Estonian state.198
There is a prohibition for the member of the Defence Forces to belong to an
organisation or union which possesses weapons. The prohibition does not apply to
membership of the National Defence League or hunters‟ or sports organisations
registered in Estonia.199
The Defence Forces Service Act establishes that a regular member of the
Defence Forces shall not perform remunerative work outside the performance of his or
her duties, except in a teaching or research position with a workload agreed upon with
his or her immediate superior, if such work does not hinder the performance of his or
her duties.200
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The Defence Forces Service Act stipulates that a member of the Defence Forces
is required to compensate to the state for damage wrongfully caused as a result of a
breach of duties.201 Compensation paid by state for damage caused to a third party as a
result of a breach of duties by a member of the Defence Forces is also damage caused
by a member of the Defence Forces.202
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5. Corporate law
5.1 Registration and purpose
The Commercial Code203 makes a classification that an undertaking may be a
natural person or a company. Companies are further divided into types of general
partnership, limited partnership, private limited company, public limited company or
commercial association.204 A company shall be entered into the commercial register.205
Any natural person may be a sole proprietor that also has to be entered in the
commercial register at his or her request.206 Before that he or she is under an obligation
to register with the Tax and Customs Board as a taxpayer pursuant to the Value Added
Tax Act. In this respect, the registration of PMCs/PSCs as taxpayers may be a relevant
factor to determine whether its employees are sent abroad and remunerated for the
services provided that are subjected to the payment of tax by the PMCs/PSCs as
taxpayers.
The Commercial Code specifically prescribes that an undertaking may operate in
areas of activity in which the operation is not prohibited by law. 207 The Commercial
Code also stipulates that for certain activities a licence may be required.208 This would
comprise the instances of provision of private military and private security services.
The Commercial Code establishes that upon entry into the commercial register
an undertaking shall specify its planned principal activity and keep the register informed
of any changes to the principal activity. A company required to submit annual reports to
the commercial register shall specify its activities for the preceding accounting year and
the activities planned for the following accounting year in its annual report and need not
give the register separate notice of such changes. 209 Upon notification the commercial
register of activities and specification of activities in annual reports, the Classification
of Economic Activities, EMTAK, is used.
The Minister of Justice is responsible for the establishment of the Classification
of Economic Activities by a Regulation. The Minister of Justice may determine the
level of classification to be used upon giving the commercial register notice of activities
and upon specifying activities in annual reports.210
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Entries in the commercial register are public. Everyone has the right to examine
the card register and the business files, and to obtain copies of registry cards and of
documents in the business files.211
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The General Principles of the Civil Code Act 212 determines that the basis for
compulsory dissolution of a legal person may be: 1) if the objective or activities of the
203
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legal person are contrary to the constitutional order, law or good morals; 2) if the law
was violated upon the foundation of the legal person; 3) if the articles of association of
the legal person are contrary to law to a significant extent; 4) if the legal person does not
comply with the requirements established by law for the legal person; 5) on another
basis provided by law.213 This would also include violations of human rights and
international humanitarian law among the basis when a legal person may be dissolved.
Moreover, in case of compulsory dissolution of a legal person on the ground that its
objective or activities are contrary to the Criminal Code, the constitutional order or good
morals, the assets of the legal person remaining after satisfaction of the claims of
creditors shall be transferred to the state.214
6. Labour Law
6.1. Employ ment
In Estonia, the Employment Contracts Act 215 does not provide specific
provisions regarding providing private military or private security services.
The Employment Contracts Act prescribes that an employment contract is an
agreement between an employee and an employer under which the employee undertakes
to work for the employer in subordination to the management and supervision of the
employer, and the employer undertakes to remunerate the employee for such work and
to provide the working conditions prescribed in the agreement between the parties, a
collective agreement, law or administrative legislation.216
The Employment Contracts Act provides specific cases when it is possible to
transfer of conditions of employment contract in the event of change of employer. They
include 1) the case of merger, division or transformation of employers that are legal
persons; 2) cases where the functions of a body administered by an administrative
agency are fully or partially transferred to another person, if after the transfer the same
or similar activities are continued; 3) in case a business entity operating in commerce or
for other purposes, or an organisationally independent part thereof, is transferred from
one person to another on any legal basis, if after the transfer the same or similar
activities are continued.217

With respect to liability the former employer is liable for the obligations arising
out of the employment contracts that are in force at and fall due by the time of change of
212
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There is a prohibition to terminate the employment contract in case of a change
of employer. However, it does not affect the right of an employer to terminate an
employment contract on another basis.218
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employer. However, the former and the new employer are jointly and severally liable
for the obligations arising from the employment contracts in force at the time of the
change of employer that have been created prior to the change of employer and fall due
during one year as of the change of employer. 219 There is an obligation for the former
and the new employer to submit to the representatives of the employees all the relevant
information, including the reasons for the change of employer, the legal, economic and
social implications of the change of employer for the employees. 220
The Employment Contracts Act is not applicable to the active service in the
armed forces.221 It also does not apply to the relationship of directors of bodies of legal
persons or Estonian branches of foreign companies, and members of administrative
boards of state enterprises with legal persons, Estonian branches of foreign companies
or state enterprises.222
In case of a dispute over the nature of a contract, the parties are deemed to have
entered into an employment contract unless the alleged employer proves otherwise or
unless it is evident that the parties entered into a different kind of contract. 223
In case the parties enter into an employment contract in order to conceal another
transaction, the provisions pertaining to the transaction which the parties actually
intended apply.224
The Employment Contracts Act prohibits discrimination on grounds of sex,
racial origin, age, ethnic origin, level of language proficiency, disability, sexual
orientation, duty to serve in defence forces, marital or family status, family-related
duties, social status, representation of the interests of employees or membership in
workers‟ associations, political opinions or membership in a political party or religious
or other beliefs.225 Further an employee or a person applying for employment against
whom the employer discriminated on any of the grounds has the right to demand from
the employer compensation for the proprietary and non-proprietary damage caused by
the discrimination.226 The Employment Contracts Acts establishes that part-time
workers shall not be treated in a less favourable manner in an employment relationship
than comparable full-time workers unless different treatment is justified an objective
grounds arising from the law or collective agreement.227
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Citizens of foreign states and stateless persons who reside in Estonia
permanently have rights pertaining to employment equal to those of Estonian citizens
unless otherwise prescribed by law. 228
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The rights granted to employees by law or administrative legislation may be
extended by collective agreements or employment contracts, or by unilateral decisions
of employers.229
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The Employment Contracts Act prescribes that the employment contract terms,
which are less favourable to employees than those prescribed by law, administrative
legislation or a collective agreement are invalid.230 Also terms prescribed by unilateral
decisions of employers which are less favourable to employees than those prescribed by
law, administrative legislation, collective agreements or employment contracts are
invalid.231
The unilateral amendment, suspension, termination or cancellation of an
employment contract is permitted only under the conditions and pursuant to the
procedures provided by law, a collective agreement or the employment contract. 232
The employers are under obligation to maintain an employment record book for
all employees who are employed in a principal job.233 It is possible to determine
whether the employee is employed in a second job, as at the request of an employee the
information on the duration of employment in a second job or at the workplace of
another employer may be recorded.234
The Employment Contracts Act also prescribes the primacy of international law
over national law stating that if an Act, administrative legislation, collective agreement,
employment contract or unilateral decision of an employer is contrary to an
international agreement binding on Estonia, the international agreement applies. 235
If the term of an employment contract is not specified, the employment contract
is deemed to have been entered into for an unspecified term.236
The form of the employment contract is written. However, an oral employment
contract may be entered into only for employment for a term of less than two weeks.237
Permitting an employee to commence work is equivalent to entering into an
employment contract, regardless of whether the employment contract has been
formalised. In such a case, the employment contract is formalised in writing with the
terms, which actually applied.238 The employers bear administrative liability for failure
to formalise or for unsatisfactory formalisation of employment contracts.239
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There is an obligation of registration of employment contracts. If an employer is
a natural person, the employer is required to register a written employment contract
within one week after the date that an employee commences employment with the
labour inspectorate of the employer‟s place of residence. Employers bear administrative
liability for failure to register employment contracts. 240
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If an employer prohibits an employee who has entered into an employment
contract from working, the employee may demand by a court proceeding performance
of the employment contract and for payment of agreed wages for the period of
compelled absence from work, or compensation for refusal to perform the employment
contract in the amount of three months‟ agreed wages. 241
Among the reciprocal duties of employers and employees the Employment
Contracts Act mentions the duty to refrain from activities which endanger the property
of the other party and ensure that the property of third parties is not endangered by the
work.242
As the duty of employer the Employment Contracts Act stipulates that it is to
provide employees with the work agreed on, and give necessary instructions clearly and
in a timely manner.243 Among the duties of the employee the Employment Contracts
Act mentions the duty to comply with legal instructions of the employer in a timely
manner and precisely, duty to refrain from actions at the workplace of the employer
which hinder other employees from performing their duties or endanger the property of
other employees or third parties, duty to promptly notify the employer of impediments
to work or of the threat thereof and, if possible, eliminate such impediments or threat
without special instruction, duty to maintain business and production secrets of the
employer and not compete with the employer, including not working for a competitor of
the latter without the permission of the employer, if such duties are prescribed by the
employment contract.244
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There is an obligation for the employers to perform their duties personally or
through persons who have been authorised for this purpose. Also employees are under
the obligation to perform their duties personally. Employees performing home work
may use the assistance of third parties with the permission of the employer. Employees
bear the risk for damage caused to the employer by such third parties. 245
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The Employment Contracts Act regulates the suspension of employment
contract. It means a temporary relief of an employee from the duty to perform work and
a temporary relief of an employer from the duty to provide an employee with work. 246
Among the basis, when a suspension of an employment contract may take place, is
during the time that the employer illegally requires the employee to perform other work
and the employee refuses to perform such work, or during the time that the employee is
under arrest or in custody, or for the period of a disciplinary procedure, or during the
time that the employee is suspended from work by a state body or official authorised to
do so by law or in other cases when the employee is temporarily released from
performance of his or her duties on the bases prescribed by law. 247
Employers enjoy the right temporarily to transfer employees to other positions
for the following reasons: for the prevention of a natural disaster or industrial accident
or the expeditious elimination of the consequences thereof; for the prevention of an
accident, work stoppage, or destruction of or damage to the property of the employer;
241
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for the replacement of an employee who is temporarily absent or in other extraordinary
cases.248 If the employer illegally transfers an employee to another position or amends
other terms of the employment contract, the employee has the right to demand
reinstatement in his or her former position, restoration of other working conditions
agreed on and payment of wages which were not received until the elimination of such
violations. If due to his or her own fault, an employee fails to comply with legal
instructions of the employer regarding transfer to another position, he or she is required
to compensate the employer for damage caused thereby, but for not more than the
amount of his or her one month‟s average wages. 249
The bases for the termination of an employment contract are the following: by
agreement of the parties; upon expiry of the term; on the initiative of the employee; on
the initiative of the employer; at the request of third parties or in circumstances which
are independent of the parties.250 Among the bases for the termination of an
employment contract on the initiative of an employer is the breach of duties of an
employee and the loss of trust in an employee. 251 Apart from that an employment
contract is terminated upon the entry into force of a conviction by a court which
imposes a criminal punishment on an employee which makes it impossible for him or
her to continue his or her current employment.252
An employment contract may be terminated prior to commencement of
employment by agreement of the parties, or on the initiative of the employee or
employer.253 By agreement of the parties, an employment contract may be cancelled for
any reason.254 An employee may cancel his or her employment contract if
commencement of employment is hindered due to his or her conscription or entry into
active service in the armed forces or alternative service.255 However, an employer may
cancel an employment contract if inter alia the employer is taken into custody or a
conviction of a court has entered into force regarding the employer, by which a criminal
punishment was imposed on the employer, which makes it impossible for the employer
to act as an employer. 256

The Employment Contracts Act prescribes that fixed-term workers shall not be
treated in a less favourable manner in an employment relationship than comparable
permanent workers unless different treatment is justified on objective grounds arising
from the law or collective agreement.257 The term for the fixed-term contracts is fixed
by a specific date or by completion of the work, but not longer than for five years. 258
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The Employment Contracts Act prescribes that an employment contract may be
entered into a fixed term contract for the following reasons: 1) for completion of a
specific task; 2) for replacement of an employee who is temporarily absent; 3) for a
temporary increase in work volume; 4) for performance of seasonal work; 5) if the
employment contract prescribes special benefits (training at the expense of the
employer, waiver by the employer of termination of the employment contract due to a
lay-off of the employee); 6) in cases prescribed by law or by regulations of the
Government of the Republic.259
6.3. Contracts of service
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The Employment Contracts Act does not apply to the work done on the basis of
a contract of service. Contracts of service are regulated by a specific Act. 260 The Law of
Obligations Act 261 prescribes that by a contract for services, one person (the contractor)
undertakes to manufacture or modify a thing or to achieve any other agreed result by
providing service (work), and the other person (the customer) undertakes to pay the
remuneration.262 A customer is required to accept completed work if the delivery of the
work had been agreed upon or is usual due to the nature of the work. Work is also
deemed to have been accepted if the customer fails, without legal basis, to accept the
completed work during a reasonable term granted by the contractor to the customer
therefore.263 A budget for the work, which may be binding on the contractor or not, may
be agreed in the contract of services. It is presumed that the budget is binding unless
agreed otherwise. In the event of a significant overdraft of a budget which is not a
binding budget, the contractor may demand that remuneration be paid in the amount
exceeding the amount prescribed in the budget unless the overdraft was foreseeable. In
such case, the contractor shall immediately notify the customer of the significant
overdraft. In the case of failure to notify, the contractor has the right to demand that the
amount exceeding that prescribed in the budget be paid only to the extent to which the
customer was unjustifiably enriched as a result of the overdraft.264 The customer shall
pay the contractor for work performed also in the case where the work was accidentally
destroyed or damaged after the risk of accidental loss of or damage to the thing had
passed to the customer. A contractor shall bear the risk of accidental loss or damage
until the completion of the work. If acceptance of the work by a customer has been
agreed upon or if this is usual, the contractor shall bear the risk of accidental loss or
damage until the work has been accepted or is deemed to have been accepted.265
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The Law of Obligations Act determines the instances, when the work is not in
conformity with the contract: the work does not have the agreed qualities; in the absence
of an agreement concerning the qualities of the work, the work is not fit for the specific
purpose for which the customer needs it and of which the contractor was aware or ought
259

Article 27, paragraph 2 of the Employment Contracts Act.
Article 7, point 7 of the Employment Contracts Act.
261
The Law of Obligations Act (Võlaõigusseadus) of 26 September 2001. The English version is
available
at:
<http://www.legaltext.ee/et/andmebaas/tekst.asp?loc=text&dok=X30085K2&keel=en&pg=1&ptyyp=RT
&tyyp=X&query=V%F5la%F5igusseadus+>.
262
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264
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265
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to have been aware at the time of entry into the contract if the customer could
reasonably have expected to be able to rely on the professional skills or expertise of the
contractor, and in other cases for the purpose for which work of the same description
would ordinarily be used; the use of the work is hindered by provisions of legislation of
which the contractor was aware or ought to have been aware at the time of entry into the
contract; third parties have claims or other rights which they may submit with respect to
the work; under a consumer contract for services, the work is not of the quality which is
usual for such type of work and which the customer may reasonably have expected
based on the nature of the work and considering the declarations made publicly by the
contractor with respect to the particular qualities of the work, in particular in advertising
the work or on labels, unless the contractor proves that the declarations had been
modified by the time of entry into the contract or that the declarations did not affect
entry into the contract. The contractor is not liable for the non-conformity of work
resulting from the instructions provided by the customer, defects in the material
supplied by the customer or preliminary work performed by third parties if the
contractor had sufficiently checked the instructions of the customer, the materials or the
preliminary work.266
With respect to the liability of the contractor, the contractor is liable for the lack
of conformity of work at the time when the risk of accidental loss or damage passes to
the customer even if the lack of conformity only becomes evident later. Under a
consumer contract for services, the contractor is liable for the lack of conformity of
work at the time of delivery of the work to the consumer even if the passing of the risk
of accidental loss or damage was agreed at an earlier date. Under a consumer contract
for services, the contractor is liable for any lack of conformity of work which becomes
evident within two years as of the delivery of the work to the consumer. Under a
consumer contract for services, it is presumed that any lack of conformity which
becomes evident within six months as of the date of delivery of the work to the
customer already existed before delivery of the work, unless such presumption is
contrary to the nature of the work or lack of conformity. The contractor is also liable for
the lack of conformity of work which occurs after the risk of accidental loss of or
damage to the thing passes to the customer if the lack of conformity of the work arises
from a violation of the obligations of the contractor.267

Should the Estonian Parliament or Government decide on hiring PMCs/PSCs
abroad, the Estonian Public Procurement Act of 24 January 2007 268 would be
applicable.
8. Criminal responsibility
8.1. Mercenary activity
The mercenary activity is not prohibited by the Estonian law as such. Estonia is
not a Party to the 1989 International Convention Against the Recruitment, Use,
Financing and Training of Mercenaries.
266

Article 641 of the Law of Obligations Act.
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268
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267
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The Law on Citizenship269 of Estonia prescribes the conditions on refusal to
grant or restore the Estonian citizenship. The Law on Citizenship puts the following
conditions among the cases when Estonian citizenship shall not be granted or resumed
by a person: if the person does not observe the constitutional state system of Estonia and
does not observe the Estonian laws; if the person has acted against the state of Estonia
and its security; if a person has been employed or is currently employed by the
intelligence or security service of a foreign state; if the person has served as a
professional member of the armed forces of a foreign state or who has been
assigned to the reserve forces thereof or has retired therefrom, and nor shall
Estonian citizenship be granted to or resumed by his or her spouse who entered Estonia
due to a member of the armed forces being sent into service, the reserve or into
retirement.270
In addition, the Law on Citizenship states that the Estonian citizenship may be
resumed by or granted to a person who has retired from the armed forces of a foreign
state, who has been married to a person who has acquired Estonian citizenship by birth
for no less than five years, if such marriage has not been divorced.271
The Law on Citizenship establishes the conditions when Estonian citizenship
may be deprived by an order of the Government of the Republic. Among them the Law
mentions the fact that a person has entered state public service or military service of a
foreign state as an Estonian citizen without permission from the Government of the
Republic and if a person has joined the intelligence or security service of a foreign
state or foreign organisation which is armed or militarily organised or engaged in
military exercises.272
8.2. Individual criminal responsibility
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The Penal Code273 specifically prescribes jurisdiction for the members of the
Defence Forces stating that the penal law of Estonia applies to an act committed outside
the territory of Estonia if such act constitutes a criminal offence pursuant to the penal
law of Estonia and the offender is a member of the Defence Forces performing his or
her duties.274 The Penal Code also prescribes universal jurisdiction stating that
regardless of the law of the place of commission of an act, the penal law of Estonia shall
apply to an act committed outside the territory of Estonia if the illegality of the act
arises from an international agreement binding on Estonia.275
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Among the punishments the court may deprive a convicted offender of the right
to work in a certain position or operate in a certain area of activity for up to three years,
if the person is convicted of a criminal offence relating to abuse of professional or

269

The Law on Citizenship of 19 January 1995. The English version is available at:
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275
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official status or violation of official duties. 276 Also a court may deprive a convicted
offender for up to five years of the right to acquire, store, supply or carry weapons or
ammunition if the person is convicted of a criminal offence relating to holding or use of
weapons or ammunition.277
As one of the aggravating circumstances the Penal Code mentions the
commission of the offence during a state of emergency or state of war. 278
Crimes against humanity and war crimes shall be punishable regardless of the
time of commission of the offence.279
The Penal Code prescribes criminal responsibility for crimes against
humanity,280 stating that the systematic or large-scale deprivation or restriction of
human rights and freedoms, instigated or directed by a state, organisation or group, or
killing, torture, rape, causing health damage, forced displacement, expulsion, subjection
to prostitution, unfounded deprivation of liberty or other abuse of civilians is
punishable.
The Penal Code also criminalizes genocide,281 aggression,282 war crimes283 and
propaganda for war.284 The Penal Code prescribes that propaganda for war can be
committed also by a legal person.285
Regarding war crimes the Estonian Penal Code stipulates that the offences
committed in war time, which are not provided for in the division „War Crimes‟ are
punishable on the basis of other provisions of the Special Part of the Code. Also a
person who commits an offence provided for in the division „War Crimes‟ shall be
punished only for the commission of a war crime even if the offence comprises the
necessary elements of other offences provided for in the Special Part of the Code.
A separate crimes division „War Crimes‟ of the Penal Code criminalizes acts of
war against civilian population,286 illegal use of means of warfare against civilians,287
attacks against civilians,288 unlawful treatment of prisoners of war or interned
civilians,289 attacks against prisoners of war or interned civilians, 290 refusal to provide
assistance to sick, wounded or shipwrecked persons,291 attack against combatant hors de
combat,292 attacks against protected persons, 293 use of prohibited weapons,294
276
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environmental damage as method of warfare,295 exploitative abuse of emblems and
marks designating international protection,296 attacks against non-military objects,297
attacks against cultural property, 298 destruction or illegal appropriation of property in
war zone or occupied territory,299 and pillage.300
The Penal Code criminalizes manufacture and distribution of prohibited
weapons301 and violation of measures necessary for application of international
sanction.302 The Penal Code prescribes that these acts can be committed by legal
persons.
8.3. Command responsibility and PMCs
The Defence Forces Service Act prescribes that it is prohibited to issue a
command which: 1) is in conflict with law; 2) exceeds the authority corresponding to
the position of the issuer of the command; 3) requires acts which the recipient of the
command does not have the right to perform; 4) would result in unjustified moral or
material damage; 5) is unduly dangerous to the life and health of a person. 303 It also
establishes that if the recipient of a command has to violate law or his or her duties
expressly in order to execute the command, he or she shall immediately notify the issuer
of the command thereof. If the issuer of the command subsequently repeats the
command, the recipient of the command shall refuse to execute the command. He or she
shall immediately report the refusal to his or her immediate superior. If the command
was issued by his or her immediate superior, the recipient shall immediately report the
refusal to the superior of the superior who issued the command.304
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The Penal Code prescribes that for an offence provided in Chapter 8 „Offences
Against Humanity and International Security‟, the representative of state powers or the
military commander who issued the order to commit the offence, consented to the
commission of the offence or failed to prevent the commission of the offence although it
was in his or her power to do so shall also be punished in addition to the principal
offender.305 The Penal Code also establishes that the commission of an offence provided
for in Chapter 8 „Offences Against Humanity and International Security‟ pursuant to the
order of a representative of state powers or a military commander shall not preclude
punishment of the principal offender.306
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As long as the employees of PMCs/PSCs are acting under the military command
and military commander of the National Armed Forces taking a direct part in the
hostilities, the military commander shall be responsible for the acts of the employees of
PMCs/PSCs.
8.4. Criminal responsibility and companies
Article 14 of the Penal Code prescribes liability of legal persons stating that in
the cases provided by law, a legal person shall be held responsible for an act, which is
committed by a body or senior official thereof in the interest of the legal person. 307
Prosecution of a legal person does not preclude prosecution of the natural person who
committed the offence.308 Legal persons with passive legal capacity are capable of
guilt.309
Regarding punishment, in case of a legal person, the court may impose a
pecuniary punishment of fifty thousand to two hundred and fifty million kroons on the
legal person. A pecuniary punishment may be imposed on a legal person also as a
supplementary punishment together with compulsory dissolution. 310
A court may impose the compulsory dissolution on a legal person who has
committed a criminal offence if commission of criminal offences has become part of the
activities of the legal person.311 A court or an extra-judicial body may impose a fine of
five hundred kroons up to five hundred thousand kroons on a legal person who commits
a misdemeanour.312 For legal persons the court may impose a supplementary
punishment a deprivation of the right to process state secrets and classified information
of foreign states.313
9. Commercial law/civil liability
9.1. Choice of law and forum

As to the applicable law, the General Principles of the Civil Code Act in Part V
„Private International Law Provisions‟ prescribe that the foreign law applies to a legal
307
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As to the jurisdiction, the Estonian law does not expressly provide for
jurisdiction in which the possible dispute regarding the claims of violations of law by
the PMCs/PSCs shall be settled. The Private International Law Act 314 does not exclude
the possibility of the parties to the contract to agree on the particular jurisdiction. The
issue of „forum-shopping‟ might arise, as the jurisdiction might depend on the subjectmatter of the claim.
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relationship if so prescribed by the General Principles of the Civil Code Act, another
Estonian law, an international treaty of Estonia, an international custom recognised in
Estonia, or by transaction which is not contrary to law, an international treaty or
custom.315
Regarding renvoi, the law prescribes that if the General Principles of the Civil
Code Act or other Estonian law prescribe the application of foreign law and the law of
that country prescribes the application of Estonian law, the Estonian law applies.316 The
same principle is stipulated in the Private International Law Act. 317 However, if the
General Principles of the Civil Code Act or another Estonian law prescribe the
application of foreign law and the law of that country prescribes the application of the
law of a third country, the Estonian law applies.318
With respect to the restrictions on the application of foreign law the foreign law
does not apply and the rights and obligations arising there from shall not be deemed
valid in Estonia if these are contrary to Estonian law, the constitutional order or good
morals. In such case the Estonian law applies.319
As to the applicable law to legal persons
Upon the foundation of a legal person in Estonia, the Estonian law applies.320
Article 134 of the General Principles of the Civil Code Act determines that the law of
Estonia, where the directing body of a foreign legal person is located applies to the
passive legal capacity and active legal capacity of the foreign legal person. 321 However,
if the main activity of a legal person is not conducted in the country where its directing
body is located, the law of the country where the main activity of the legal person is
conducted applies.322 Also it is stipulated that these provisions apply to a branch of a
legal person.323
The General Principles of the Civil Code Act stipulates that foreign legal
persons shall be recognized in Estonia and have passive legal capacity and active legal
capacity equal to that of Estonian legal persons unless otherwise provided by law or an
agreement.324
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If personal rights are violated, the law of the country in which the basis for a
claim was conducted or the law of the person‟s country of permanent residence applies
at the choice of the person whose personal rights are violated.325
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The Act prescribes a specific case that a court may apply Estonian law for the
protection of the rights of a person if it finds that due to the circumstances immediate
measures must be taken to protect these rights. 326
The Private International Law Act stipulates that a legal person shall be
governed by the law of the state according to which the legal person is founded. If a
legal person is actually managed in Estonia or the main activities of the person are
carried out in Estonia, the legal person shall be governed by Estonian law.327
As to the applicable law to the form of transaction
The law of the country in which a transaction is entered into applies to the form
of the transaction.328 However, parties to a transaction may agree that the law of the
country of performance of the transaction, the law of the country of residence or
location of the parties or the law of the country where the property which is the object
of the transaction is situated applies to the form of the transaction.329
If the parties have not agreed on the law applicable to the form of a transaction
and the transaction does not comply with the form according to the rule – the law of the
country in which a transaction is entered into applies to the form of the transaction – the
transaction shall not be declared invalid only on the ground of failure to comply with
the form, if the transaction complies with the Estonian law or with the requirements of
the law applicable to the content of the transaction.330
As to the applicable law to the claim for damages

At the request of the injured party, Estonian law may apply to a claim for
compensation for damage caused abroad if the residence or location of the tortfeasor
and of the injured party is in Estonia.334 If an Estonian court or court of arbitration
applies foreign law to compensation for damage, the practice developed in Estonia shall
be considered in the determination of the amount of damage. 335
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The law of the country where an act was performed or an event occurred where
the basis of a claim is for damages applies to a claim for damages in tort. 331 The law of
the country where an act was performed or an event occurred determines whether the
act or the event is the basis of a claim for damages. 332 If an act or an event which is the
basis for a claim for damages is performed or occurs in one country, but the damage
there from arises in another country, the law of the country where the damage arises
may apply at the request of the injured party. 333
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As to the applicable law to the contracts
As to contracts, the Private International Law Act establishes that contracts shall
be governed by the law of the state agreed upon by the parties. The parties may choose
the law applicable to the whole contract or to a part thereof if the contract is divisible in
such manner. The fact that the parties have chosen a foreign law to govern the contract,
whether or not accompanied by the choice of foreign jurisdiction, shall not prejudice
application of such rules of the law of the state which cannot be derogated from by
contract (mandatory rules).336
If the law applicable has not been chosen, the contract shall be governed by the
law of the state with which the contract is most closely connected. If a contract is
divisible and a part of the contract has independently a closer connection with another
state, such part may be governed by the law of that other state. 337 A contract is
presumed to be most closely connected with the state where the residence or the seat of
the directing body of the party who is to perform the obligation characteristic of the
contract is situated at the time of entry into the contract. If a contract is entered into in
the course of the economic or professional activity of the party who is to perform the
obligation characteristic of the contract, the contract is presumed to be most closely
connected with the state where the principal place of business of such party is situated.
If under the terms of a contract the obligation characteristic of the contract is to be
performed in a place of business other than the principal place of business, the contract
is presumed to be most closely connected with the state where such other place of
business is situated.338
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Regarding agreements on providing private security or private military services,
concluded abroad the General Principles of the Civil Code Act stipulates that a
transaction performed abroad shall not be deemed valid in Estonia if it is contrary to
Estonian law, the constitutional order or good morals. In such a case, the Estonian law
applies.339 So, if the obligations assumed by the agreement are contrary to the Estonian
law, the constitutional order or goods morals, it is deemed invalid.

42

As to the applicable law to the content of transaction, the General Principles of
the Civil Code Act prescribes that the law of the country which the parties to a
transaction agree to have applied applies to the content of the transaction. 340 They may
agree on the application of the law of a particular country either to the whole transaction
or a part thereof.341
In case of violation of agreement between the parties, the law of the place of
performance of a transaction applies. The place of performance of a transaction shall be
determined by the law of the country with which an obligation arising from the
transaction is most closely connected. An obligation shall be deemed most closely
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connected with the law of the country of residence or location of the performer of the
obligation.342
9.2. Freedom of contract
The Estonian law stipulates freedom of contract. The Law of Obligations Act
sets the principle of party autonomy, by stating that upon agreement between the parties
to an obligation or contract, the parties may derogate from the provisions of the Law of
Obligations Act unless it provides or the nature of a provision indicates that derogation
from the Law of Obligations Act is not permitted, or unless derogation is contrary to
public order or good morals or violates the fundamental rights of a person. 343 The Law
of Obligations Act also stipulates the principle of good faith stating that obliges and
obligors shall act in good faith in their relations and nothing arising from law a usage or
a transaction shall be applied to an obligation if it is contrary to the principle of good
faith.344
9.3. Termination of contract
The Law of Obligations Act establishes that a contract may be amended or
terminated on the agreement of the parties or on another basis prescribed by the contract
or law. If a contract is entered into in a specific format pursuant to an agreement
between the parties, amendment or termination of the contract need not be in such
format unless the contract provides otherwise. If a contract prescribes amendment or
termination of the contract in a specific format, a party cannot rely on such condition of
the contract if the other party could infer from the party‟s conduct that the party agreed
to the amendment or termination of the contract in another format.345
9.4. Civil liability

The Law of Obligations Act also determines an obligation to compensate for
unlawfully caused damage stating that a person (tortfeasor) who unlawfully causes
damage to another person (victim) shall compensate for the damage if the tortfeasor is
culpable of causing the damage or is liable for causing the damage pursuant to law. 347
The Act determines that it does not preclude or restrict the right of a victim to claim
compensation for damage on a legal basis other than that provided in the Law of
Obligations Act or the right to make other claims, unless otherwise provided by law.
342
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The Law of Obligations Act stipulates the obligation to compensate value in the
event of violation of a right stating that a person who violates the right of ownership,
another right or the possession of an entitled person by disposal, use, consumption,
accession, confusion or specification thereof without the consent of the entitled person
or in any other manner (a violator) shall compensate the usual value of anything
received by the violation to the entitled person. 346
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Compensation for damage arising from the violation of contractual obligations shall not
be claimed on the bases provided in the Law of Obligations Act, unless otherwise
provided by law. Compensation for damage arising from the violation of contractual
obligations may be claimed on the bases provided in the Law of Obligations Act if the
objective of the violated contractual obligation was other than to prevent the damage for
which compensation is claimed. If the death, bodily injury or damage to the health of a
person is caused as a result of the violation of a contractual obligation, the tortfeasor
shall be liable for such damage on the basis provided in the Law of Obligations Act.348
The Law of Obligations Act stipulates the instances of unlawfulness of causing of
damage. The causing of damage is unlawful if the damage is caused by: causing the
death of the victim; causing bodily injury to or damage to the health of the victim;
deprivation of the liberty of the victim; violation of a personality right of the victim;
violation of the right of ownership or a similar right or right of possession of the victim;
interference with the economic or professional activities of a person; behaviour which
violates a duty arising from law; intentional behaviour contrary to good morals.349
10. Conclusions
The Estonian law prescribes the regulation of private military and private
security services at the highest normative level – the Constitution of the Republic of
Estonia, stating that the establishment of organisations and unions, which possess
weapons, are militarily organised or perform military exercises requires prior
permission. As a general law this applies to both – private military and private security
companies. However, further laws do not regulate the operation of purely private
military companies. The Security Act regulates the operation of private security
companies. A security firm shall hold a licence for providing a security service. The
basis for provision of security services is a written contract. The Security Act also
regulates the activities of private security agents, who are also performing their duties
on the basis of a contract.
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In the framework of the State prerogative as to investigation and surveillance in
criminal proceedings as well as for the purposes of fulfilment of obligations under other
laws, the Police Act and the Surveillance Act prescribes the possibility of natural
persons to become involved in investigation and surveillance activities for remuneration
that is subject to taxation with income tax that paid by the surveillance agency.
The Constitution of the Republic of Estonia stipulates that the Parliament of
Estonia has a monopoly over their National Armed Forces and it is up to the Parliament
and the Government to decide on the issue of the recruitment of PMCs/PSCs to be sent
to the combat areas abroad.
The report also examines the applicable law (corporate law, labour law, criminal
responsibility, commercial law and civil liability) that would serve the operation of the
PMCs/PSCs. As to the determination of whether the employees of PMCs/PSCs
registered in Estonia are sent abroad, the Commercial Code of Estonia makes a
requirement that an undertaking, whether a natural person or a company is under an
obligation to register with the Tax and Customs board as a taxpayer before the
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undertaking is officially entered in the commercial register. Thereby, the registration of
PMCs/PSCs as taxpayers may be relevant to determining whether the undertakings have
paid tax for sending their employees to provide services abroad for remuneration that is
subject to the payment of taxes on behalf of the employer. The fact whether the
PMCs/PSCs registered in Estonia are providing their services abroad can be determined
upon the registration of an undertaking as the Commercial Code also requires indication
of the planned activity and submission of annual reports specifying the activities in
which an undertaking is involved.
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