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Abstract

This dissertation addressi®e matter of global governance and access to remedies in the
private military and security industry (PMSI). More specifically, it addresses the matter of how to
provide a more efficient and effective remedial mechanism for victims of human rights wislatio
by private military and security companies (PMSC). At present, victims who have suffered harm
at the hands of PMSCs face significant jurisprudential and practical challenges in attaining
recourse for that harm, whether through state orstate, judical and norudicial mechanisms.
Moreover, such challenges are made more acute by the reality of underdeveloped regulation within
the PMSI across all of its governance levetse national, the international, and the transnational.

The regulation lacks carstency, cohesion, and congruence.

In response to such challenges, this dissertation proposes the introduction of a new
adjudicative mechanism for the global PMSI modelled on international arbitration. The creation
of such a mechanism entalils, first, ttreation of a new global governance framework in which
all actors within the global PMSI can convene to create a new regulatory infrastructure that can
create uniform and harmonised laws for the industry. Second, those laws then provide the
procedural angdubstantive bases by which the mechanism can be facilitated for the benefit of all
potential victims of PMSC harm, irrespective of their location. As such, the mechanism will be
globally administered and locally accessible. This approach towards the désgmedial or
grievance mechanisms presents an alternative orthodoxy for the regulation of global industries
away from one which is founded upon the predominance oflséased institutions towards one

that embraces a much more inclusive and participdtom of global governance.



Résuné

Cettethéseabordele sujetde lagouvernanceanondialeet del'acces a la justicdans
l'industriemilitaire et de lasécuritéprivée (IMSP). En particulier, elle s'interrogesur lamaniere
defournir desmécanismederéparatiorefficaceset opérationnelpour lesvictimesde violations
des droits de l@ersonnecommisegar desentreprisesnilitaires et desécuritéprivées(EMSP)
Actuellement lesvictimesayantsubisun préjudiceaux mainsd'EMSPfont face ad'importants
défis jurisprudentielset pratiquesdansla poursuitede recourspour ce préjudice quece soit a
travers &s mécanisme®tatiques privés judiciairesou nonjudicaires De plus,cesdéfis sont
exacerbépar laréglementatiordéficienteau sein dd'IMSP a travers leglifférentsniveauxde
gouvernancdes concernan{national, international et transnational). iéglementatiormanque

deconsistace decohésioret de congruence.

Pour répondrea ces défis cette theseproposed'introduire un nouveaumécanismede
réglement des différengourl'IMSP mondialebasésurl'arbitrageinternational. Lacréationd'un
tel mécanismeimplique en premier lieu la conceptiond'un nouveau cadre dgouvernance
mondialeau seinduqueltouslesacteursau sein d€IMSP mondialepourrontseréunirpourcréer
unenouvelle infrastructure2glementair@ouvantproduiredeslois uniformesetharmoniséepour
l'industrie En deuxiémelieu, ceslois pourrontfournir les baseprocéduralest substantielles
permettantde faciliter le mécanismeau profit detoutesles victimes potentiellesde préjudices
causégar des EMSPpeuimporte leur emplacementAinsi, le mécanismeseraitadministréa
I'échellemondialeet accessibléocalementCetteapprochede la conception demécanismesle
réparationou de griefsprésentaineorthodoxiealternative pour laéglementatiordes industries
mondiales Elle se distancd'uneapprochdondéesur laprédominanceles institutiongtatiques

adoptanplutot uneforme de gouvernancenondilerésolumentnclusive et participative.
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Introduction

PMSCs Step into the Spotlight

In 2003, Amnesty International released reports of alleged torture committed by US forces
at the Abu Ghraib prison in Irag. The photographd video documentation showed detainees
being sexually assaulted, beaten, electrically shocked, stripped, starved, deprived of sleep, and
attacked by military working dogs. In one instance, a detainee died. The findings were confirmed
in a leaked confiddial report by US Army Major General Anthony Taguba, in which he found
that there were Anumerous incidents of sadist
detaineed.This conclusion was also reached by a subsequent report, the Fay Report, conducted
by US Army Major General George Fay and Lieutenant General Anthony Jbmpkcated in
the scandal along with several lsanked military personnel were contractors frimo private
security companies that had been hired to provide translation services and assist in interrogations,
Engility Corporation (formerly k3 Services and Titan Corporation) and CACI International.
While several of these lowanked military personndiave been held criminally accountable for

the abuse, none of the contractors have. And this is now more than ten yedrs later.

A few years after the reports of torture at Abu Ghraib, on September 16, 2007, contractors

working for another security comparBlackwater, opened fire in Nisour Square, Baghdad, killing

! Taguba Report: AR 16 Investigation of the 800th Military Police Briga@004) online: The National Security

Archive <http://nsarchive.gwu.edu/NSAEBB/NSAEBB140/TR3 pdf

2 Fay Report: Investigation of 205th Military Intelligence Brigade's Adagitin Abu Ghraib Detention Facility

(2004), online: https://lwww.thetorturedatabase.org/documentfiortinvestigation205thmilitary-intelligence
brigadesactivitesabughraib.

SAWi Il Anyone Pay f orTheNbwYorkTimdgs bPeébr Eaiy 020HR%),; Noah Bi
faced consequences f or abThelkos Angeles TAnesr M&thr2@GL5).b pri son i n |
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17 people and injuring 20 othéfThe contractors had been providing security for a US State
Department convoy when they allege that they came under an ambush. FBI investigators, however,
found ro evidence of this and concluded that the contractors had recklessly used lethal force in an
area populated with civiliarsSignificant outrage swiftly ensued in Irag. The Iragi government
revoked Bl ackwater 6s | i cen presedutmn o thescontractersim n | r
Iragi courts. International law, however, through a status of forces agreement between the United
States and Irag, gave primary jurisdiction over the matter to US offtdialsok seven years for

four of those contraots to be tried in US federal courts and for convictions to be redobreel

was found guilty of murder and the other three of manslaughter and other fredated charges.

As recently as February 1, 2016, however, the contractors lodged an appes$tdheir

convictions, thus showing that the saga is far from being®ver.

These two very public incidents brought to light a phenomenon that very few people had
realised was happeni@dghe emergence and prolific rise of private military and security
compates (PMSCs). PMSCs are private business entities that provide military and/or security
services, irrespective of how they describe themselves. Their military and security services

include, in particular, armed guarding amdtpction of persons and propgersuch as convoys and

“James Glanz & Alissa Rubin, AFrom Er MeMNdw York Tirkg@t a | Sho
October 2007), online: <www.nytimes.com>.

David Johnston & John Broder, AFBI $he Wew YGr trme@ls  Ki | | e (
November 2007), online: <www.nytimes.com>.

See R Chuck Mason, fdStatus of Forces Agreement (SOFA):
Congressional Research Service Report for Congress RL34531.

“"Matt Apuzzo, ABl ackiwht gr i Guadn 0 Fhe Rawargrid Tin&R Odtoban §0§4) ,

online: <www.nytimes.com>.

8Eric Tuc-Beackwdt €Ex Contractors Aksgoeiaed Présd Rebruaryt2016)ns i n ¢

(QL).
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buildings; maintenance and operation of weapons systems; prisoner detention; and advice to or

training of local forces and security personhel.

PMSCs emerged with the end of the Cold War and independence movements across Africa.
Thecessation of hostilities Ihetnmtes Statestoimericawor | d 6
and the Soviet Union, presented an opportunity for latent tensions and frozen conflicts both within
and between states to renew themselves and resurface thralghdsélities. Smaller states that
had relied upon thegronage of either the USr the Soviets soon found themselves with
considerably lessesources to manage their already weak public institutions and governance
infrastructure, thus resulting in sifgisant volatility and susceptibility to ethnic and religious
tensions and violence. Concurrently, the end of the Cold War brought about substantial
demilitarisation which produced a glut of cheap armaments and skilled yet unemployed soldiers
with the trainng and the desire to do litttdseother than wage conflicCollectively, these factors
fuelled the forces of both supply and demand that created a new market and opportunity for the

provision of security?

It was around the late 1980s and early 19886 PMSCs began to sprout and to become
involved in conflicts around the woldfighting for and providing military and security advice to
governments, rebel groups, and companies that could afford them. Promtkinfamous
examples of such PMSCs inckithe South African company Executive Outcomes, which was
directly involved in conflict i n Sierra Leone

which was hired by the Papua New Guinea government to quell conflict in BuiligaiNone of

9 fiPrefac®, Montreux Document on Pertinelmternational Legal Obligations and Good Practices for States related
to Operations of Private Military and Security Companies during Armed Canfbiciine: ICRC <
http://www.icrc.org/eng/assets/files/other/icrc_002_0996=pfiflontreux Documerjt

10 See in general Peter Sing@orporate Warriors: The Rise of the Privatized Military Indugitpaca & London:
Cornell University Press, 2008) at-58.
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these sefices wee cheap. For its work in Sierra Leone, Executive Outcomes received a paycheck

of $35 million1!

It is without doubt that, in recent years, the private military and security industry (PMSI)
has grown significantly to global proportions. PMSCsaatéve across every continent in a range
of capacities and for a multitude of clients coming from both the private and public sectors. They
have assistedates such as Haiti and Croatia in the trainingnditary and police forces? they
have conducted series of security and humanitarian operations for UN agencies and NGOs;
they have protected investments for transnational enterprises around thé“vaemddin some

cases, they have even pafticipated in attempt

Yet, the implications ohiring PMSCs in contemporary theatres of wan be difficult to
measureWhile most contracts remain confidential, the figures that emerge from publicly available
sources show that there are very large numbers in play. For example, from FY2007 to FY2012,
the US Department of Defense alone had contract obligations for operations in Iraq and
Afghanistan, worth approximately $160 billion, for private contractors that constituted more than
50 per cent of the total military foréé The rise of PMSCsmarks rapil degradatiom f t he st at

monopoly on violence, that final bastion that Weber considered to be sacrosanct to thasthte.

“David Shear er ar Ho®igntPslioy(ls Septamber 1898), online: <www.foreignpolicy.com>.

12 Singer,Corporate Warriors supranote 10.

13 Lou PingeotDangerous Partnership: Private Military & Security Companies and the{@Gbal Policy Forum,

2012).

14 See e.g. Jana HonKEransnational Companies and Security Governance: Hybrid Practices in a Postcolonial World

(New York: Routledge, 2013).

BKim Sengupta, AAn African Adyv eThelndegenderlInMaich2808)Shavidr y o f t
Pali st er, fAMann accuses Mar k That ¢ hTeGuarfiank9elyne 2008y. Bhe v e me n t
articles detail Si mon Mann and Mark Thatcherds attempt
6 Moshe Schwartz & Jennifer Churdbe part ment of Defenseb6s Use of Contract
Background, Analysis, and Issues for CongredsS Congressional Research Service, 2013) online:
https://www.fas.orgfgp/crs/natsec/R43074.pdf

“"According to Weber, one of the essential characteri st
monopoly of the Il egitimate use of physiTbenryofBorighnde i n en
Economic Organisatigrtranslated by AM Henderson (New York: Free Press, 1964) at 154.
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yet, regulation within the industry, across national jurisdictions and in international law is

worryingly still nascent and uncteveloped.

PMSCs havébeen plaguedonsistentlywith accusations obperatingin legal vacuums
devoid of regulation and thus also of actwith impunity® Indeed, far from being baseless, there
is some merito theseallegatiors as the internationd¢gal framework only reently began to
respond to PMSChirough the introduction of tidontreux Documerih 20081° Evennow, there
is significant divergence among states as to how we should respond to and regulate PMSCs. In
order to really understand wilyere is such inadequate law and regulation regarding PMSCs, one
must consider the history of atterapd create international regulation for mercenaries, the pre

metamorphosed state of PMSCs.

A Brief History of Mercenaries in International Law
Beforethe e wer e PMSCs, t here were mercenari es,

back to the beginning of war itséffthe former are a relatively new phenomenon. Mercenaries
and PMSCs differ in form and function. PMSCs, as corporations in the tfiesitgentury, are

much more sophisticated, can be publicly listed on a stock exchange, and offer a much wider range
of services than mercenaries can. But international law and regulatiemypaally focused on
mercenaries because that was the nature of thattmtil recently(and in some cases it still is,

for example, in the cases of individuals joining the armed;state actor groypSIS, in Syria).

B¥peter Singer, dAwar, Profits, and the Vacuum of Law: P
Col J Transnatl L 521.

19 Montreux Document on Perént International Legal Obligations and Good Practices for States related to
Operations of Private Military and Security Companies during Armed Canflmtline: ICRC <
http://www.icrc.org/eng/assets/files/other/icrc_002_0996=pdf

20 Singer,Corporate Warriors supranote 10 at 19ff.

14
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Prior to 1945, the basis for governing mercenary activity was founded in customary

international law ath centred on the principle of neutralfyAccording to commentators:

It had long been the practice of states within the international community that

a state honour an obligation to the effect that when newutalvis another

state, that state shouldmain impartial in respect of the internal affairs of the

other state. Violation of the obligation of neutrality, through permitting the
recruitment or enlistment of mercenaries
the purpose of armed activity in anothtats, was considered to constitute an

act of belligerence; which belligerence, in turn, invited claims for belligerent

retaliation??

This practice was eventually codified in Articles 4 and 6 ofi®@7 Hague Convention regarding

the Rights and Duties ofeMtral Powers and Persons in Case of War on L@giajue Convention

No. V of 190Y.2% The obligations were of a purely public international nature to the extent that

they did not impose any criminkbility on an individual whalid leave his home statejtmn the

forces of another state engaged in conflicthe only consequence of relevance to the individual

was that under Article 17 ¢dlague Convention No. V of 19Qfe individual would be unable to

avail himself of the neutrality of his home sté&te.

2! Lassa Oppenheinmternational Law: A Treatise7th ed (London: Longmans, 1948) at 260.

2Garth Abraham, AThe Contemporary Legal The®nwatisabonoie nt o
Security in Africa( Sout h African I nstitute of I nternational Af f e
Recruitment and Use of Mercenaried Ar med Conflictso (1978) 72 Am J |Intl
23 Hague Convention (V) respecting the Rights and Duties of Neutral Powers and Persons in Case of Way on Land

18

October 1907, 205 Parryds TS 395.

24 Oppenheimsupranote 21 at 261.
25 Art. 17. A neutral @nnot avail himself of his neutrality

(a) If he commits hostile acts against a belligerent;

15
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This indirect regulation of mercenary activity continued after 19450 a point. At that
time,ast at eds obligation wi t-ordereneoveraenttof niemengrigse v e nt
changed and was considered to fall under Article 2(4) ofthe€harted the duty to prevent the
threat or use of force ag a’? Andwhileaneroendnyeactivitg t at e 0
continued, it was not considered to be a significant problem in the context &/pdstWar |l
reconstruction. Things only tooktarn when a wave of liberation movements began to sweep
across the African continent. The 1960s and 1970s were marked by conflicts involving the heavy
use of mercenaries in the Congo, Nigeria, Guinea, Angola, and other cot/nkfiest states
assessing thsituation called for a reaffirmation of Article 2(4) of tb& Charter but as the
conflicts intensified, a more concerted political response was both desired and required by African
states’® This resulted in the issuance ®&neral Assembly Resolutiongs of 1968Resolution

2465. Paragraph 8 of the resolution declared:

. that the practice of using mercenaries against movements for national
liberation and independence is punishable as a criminal act and that the
mercenaries themselves are outlawsad calls upon the Governments of all

countries to enact legislation declaring the recruitment, financing and training of

(b) If he commits acts in favor of a belligerent, particularly if he voluntarily enlists in the ranks of the armed
force of one of the parties.

In such a case, the neutsélall not be more severely treated by the belligerent as against whom he has abandoned
his neutrality than a national of the other belligerent State could be for the same act.

26 Charter of the United Nation®6 June 1945, Can TS 1945 No 7.

2Paul Mourning, fLeashing the Dogs of War: Outlawing t
I nt 61 L -6658 Abralmmsu@ahdte 22 at 93.
8See Burmestegupran ot e 22 and James Taul bee, i Mytomsal Merwoe nalr9i8e

15 Cal W Intéol L J 339 at 361.
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mercenaries in their territory to be a punishable offence and prohibiting their

nationals from serving as mercenares.

After Resoldion 2465came a flurry of other resolutions. First came the 19é8aration
on Principles of International Law concerning Friendly Relations ando@eration among
States®® then Resolution 2548 (XXIV?} Resolution 2708 (XXV¥ Resolution 3103 (XXVIIH
andResolution 3314 (XXX These resolutions aimed to advance the discussion on how to better

resolve the political quagmire of mercenaries, but did so only a piecemeal fashion.

In 1971, the Organisation for African Unity (OAU) released Declaration , the
Activities of Mercenaries in Afrig® which culminated in the signing of ti@AU Convention for
the Elimination of mercenaries in Afri¢®AU Conventiohin 19773 Notwithstanding the fact
that the convention was particular to Africa, it was sigaificbecause it was the first time that an
international legal instrument provided a definition of a mercenary and attributed individual

criminal responsibility for the act of mercenarism. Article 1 of the convention provides that

A mercenary is any persavho:

a) is specially recruited locally or abroad in order to fight in an armed conflict;

b) does in fact take a direct part in the hostilities;

2% Implementation of the Declaration on the Granting of Independence to Colonial Countries and P&#pRss
2465, UNGAOR Supp, 18 at 4, emphasis added.

30 GA Res. 2625 UNGAOR Supp. 28

31 of 11 December 1969

32 of 14 December 1970

33 of 12 December 1973

34 of 14 December 1974

35 CM/St. 6(XVII), 1519 June 1971.

36 Convention for the Elimination of mercenaries in AffiGJuly 1977, OAU CM/817 (XXIX), Annex Il Rev. 1
(entered into force 22 April 1985).
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c) is motivated to take part in the hostilities essentially by the desire for private gain and
in fact is promised by avn behalf of a party to the conflict material compensation;

d) is neither a national of a party to the conflict nor a resident of territory controlled by a
party to the conflict;

e) is not a member of the armed forces of a party to the conflict; and

f) is not senby a state other than a party to the conflict on official mission as a member

of the armed forces of the said state.

The definition of Amercenaryo was crafted
seeking to challenge the practice of foreigul @olonial powers hiring mercenaries to combat
legitimate liberation movement$As a result, it is evident that the definition is particularly narrow
in its scope. It focuses on motivation, natio

citeria that can easily DplockReparftadgnded: As t he Uni

Any definition of mercenaries which required positive proof of motivation
woul d é either be unworkable, or so haphaz
comparable individualas to be unacceptable. Mercenaries, we think, can only

be defined by reference to what they do, and not by reference to why they do

it.38

At this point in the history, there was clear tension and divergence in the political interest and
approaches towairtie regulation of mercenaribgtween the East and the Wésir examplethe

contentious paragraph on mer Resoludon R465whichmdt he U

37 Burmestersupranote 22 at 40.

38 Report of the Committee of Privy Counsellors appointed to inquire into the Recruitment of Merc@hagiest
1976) Cmnd 6569 at para 7.
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catalysed further action at the UN and on the international level, had been intrbgtube Soviet

Union on behalf of a number of Eastern European states at the end of the ¥aasstern
European statesnly voiced reservationshowever,after realising that the resolution had been
adopted as a whole, without debate on that parag@aptsequently, with no immediately apparent
point of conciliation between the two sides, the challenge of how to regulate mercenaries continued

to a political issue that required sustained international attention and engagement.

The 1976_uanda Draft Conwvetion on the Prevention and Suppression of Mercenaies
an example of the continued attention and importance that was attached to tackling the question of
statesdé6 regulation of mer cenari es. The draft
procesf perpetuating by force of arms racist colonial or neocolonial domination over a people
or S¥ @he draftboconvention, prepared by a commission convened by the revolutionary
Marxist government of Angola in Luanda, was released on the same day #hagalan court

sentenced three convicted mercenaries to death and nine others to lengthy prison $éntences.

Progress on a much broader geographic smalle camelaterin the collective form of
Additional Protocol | to the Geneva Conventiqésiditional Potocol [),*? which was drafted
between 1974 and 1977 at the Diplomatic Conference of Humanitarian Law, &nigthational
Convention Against the Recruitment, Use, Financing and Training of Mercende&®
Conventio, drafted between 1980 and 198% is somewhat surprising, or perhaps not, that the

two instruments diverge in their approaches toward mercenaries, despite the fact that they were

3% Abraham supranote 22 at 91.

40 Luanda Convention, Preamble, para 2.

“Laura Dickinson, fAMercenarism & Pr i v a tnternaidndl Crimiaal y Cont r
Law: Sources, Subjects and Conteib ed (Leiden: Martinus Nijhoff Publishers, 2008) at 360.

42 protocol Additional to the Geneva Conventiafsl2 August 1949, and relating to the Protection of Victims of
International Armed Conflicts (Protocol,I3 June 19771125 UNTS 3 (entered into force 22 April 1985).

43 nternational Convention Against the Recruitment, Use, Financing and Training oéivaies 4 December 1989,

2163 UNTS 75 (entered into force 20 October 2001).
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drafted in close succession and debatddra that extend beyortdie OAU. To this extent, Laura
Dickinsonds cr i bes the General Assemblyoés*“a@mprtomae h
one hand, concerns about the use of mercenaries to combat wars of national liberation, particularly
among the developing states of the south, prompted treaty languagerthbitgs mercenaries.

Yet , due to many statesO fears about the pos

contractors, the treaties define mercé¥narism

The definition ode4haofradtionalrPeotodoldignared foreignars t
who integrated into the armed forces of another state, such as the Ghurkas in the British Army or
the French Foreign Legions, who were motivated by politics or ideology, as well as individuals
who acted s trainers and advisers but nevertheless had an impact on the conflict. This definition,
which could be viewed as a closer reflection of customary international law, as it stood, on the
matter, worked toward the interests of Western colonial states. Thetiole in the 1989
Convention by contrast, is much more inclusive. It is not limited to international armed conflict,
and individuals need not take part in the hostilities to be considered mercéharitke the
definitions in Additional Protocol land the OAU Convention Taulbee discusses some of the
background positions leading to the production of these instruments. When it came to defining
mercenaries foAdditional Protocol ] the United States, the United Kingdom, and other OECD
countries were steadfast in their position that criminal liability could only arise from particular acts
of war. Delegates from the Soviet Union and other socialist states, by contrast, soughega broad

definition that would criminalise an individual who fulfilled the relevant criteria, and thus also

44 Dickinson,supranote 41 at 358.
45 |bid.
46 See Atrticle 47(2)(b) of th&989 Convention
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mere enlistment without the commission of particular acts of*Wahis latter position was

adopted in tha989 Convention

This brief cursory overviewesves to highlight some of the challenges that have arisen for
state in trying to develop an appropriate legal framework for mercenaries, and now also for
PMSCs The lone universal international treaty in the areal 989 Conventionwas only able to
attract 34 state party signatories, which do not include any of the larger PMSC contracting or home
states. Andvith the shift from mercenaries to PMSCs as the latter began to emerge at the end of
the Cold War, the task has not become any easier. Manyddfingions provided for mercenaries
are not applicable to PMSCs due to the nature of the services that they provide, the range of clients
that they work for, and the circumstances and situations within which they operate. More
importantly, while PMSCs anttheir contractors may have engaged in armed conflict on behalf of
a state or even have been integrated into a s

history, this rarely happens today, if at“dll.

In the meantime, the UN has made furteéforts to try to grapple with PMSCS At
present, the two UN working groups in this area are the WG on the Use of Mercézadcthe

OpenEnded Intergovernmental W, Further, vith the annual value of the global PMSI

4" Taulbeesupranote 28 at 35354.

48 Or so they claim. SingeGorporate Warriors supranote 10 at 95, citing Daniel McGrory & Nicholas Woods,

ASol di er sLondan rTimexa Maydl998) reports of a retired former major from the British Parachute

Regi ment , who then worked for a PMSC,eathemgiag, 6attis
0trainerso. But , of course we are on the frontline, an
4 This includes the Special Rapporteur on the Use of Mercenaries as a Means of Impeding the Exercise of the Right

of Peoples to Self Determination, in 1987, the UN Working Group on the Use of Mercenaries as a Means of Impeding

the Exercise of the Right of Peoples to Self Determination, which replaced the Special Rapporteur in 2005, and then

the Operended Intergovemental Working Group to Consider the Possibility of Elaborating an International
Regulatory Framework on the Regulation, Monitoring and Oversight of the Activities of Private Military and Security
Companies, which was founded in October 2010.

50The UN Worlking Group on the Use of Mercenaries as a Means of Impeding the Exercise of the Right of Peoples to

Self Determination was established by Resolution 2005/2 of the Commission on Human Rights.

51 The Open Ended Working Group was established by UNHRC Resoliias.
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estimated to be well into the miutiillion-dollar mark?? it is safe to say that PMSCs drere to

stay. Consequentlin this thesis, | do not intertd discuss the morality of the PMSI or whether it

is a good or a bad thing. | take PM$aESsthenpr es e
we need to know how to respond appropriately through the development of appropriate and
adequate regulatory frameworks and, in particular, grievance mechanisms for harm inflicted by

PMSCs in the course of doing business.

Paving a Way Forward
This thesis focuses on and contributes to the development of a remedial mechanism for

victims of human rights abuses by PMS@siminal prosecution is an important process in
responding to harm committed against persons or property, but so is civil eecélirde the
former addresses societybdés response to a part
redress to the victim for the harm that they may have suffered persomalig.context of PMSC
transgressions, the reality is that more aitbenhas been given to dikssing the criminal aspects

over the civil. This lack of attention can and does result in acute practical and jurisprudential
challenges for victims seeking civil remedies for harm committed by PMSCs, patrticularly in

fragile andconflict-affected states where PMSCs tend to operate.

Forexamplen t he wake of the Nisour Square incid

contractors in American courts rather than Iragi courts in order to obtain a civil réfriEuy.

52 Experts are all in consensus that it is difficult to value the size of the market for a multitude of reasons, but in
particular because of the nalisclosure of contracts or the complete and known registration of PMSCs around the

world. However gstimates from industry experts have varied between annual revenues of $20 billion to $100 billion.

See e.g. Sean McFafithe Modern MercenarfNew York: Oxford University Press, 2014) at 19 citing, for those two
figures respecti veBryogoKiahtng e r2v2i eMwa rwiht h2 ODDoSu gand Al nter vi ¢
Frontline (22 March 2005).

53 Estate of Himoud Saed Abtan et al. v. Prince et1a09cv615, 1:09cv616, 1:09cv617, 1:09cv618, 1:09¢cv645,
1:09¢v1017, 1:09¢cv1048 (6 January 2010).
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inability to obtain a remedy in their home coudse to a status of forces agreement that gave
primary jurisdiction to US courts over Iraqgi countsist have presented considerable obstacles of
both a practical and jurisprudential nature. These obstacles may havethr@aeh the time,

travel, cost, and probable cultural shock of pursuing litigation in the United States as opposed to
Iraq; the procedural legal challenges of consolidating the claims of 22 injured Iraqi nationals and
the families of eight deceased indivals into a single case; the challenge of presenting evidence
and witness testimony so far away from the place of the incidedfr the challenge of having

to present substantive arguments on the basis of idiosyncratic American legal prificiples.
Simil ar | vy, i n the Abu Ghrai b cases, little prog
compensation for the wetlocumented abuse that took place at the prison. Aiftgrt years of
litigation, which commenced in 2008 in the Eastern District ofjia on behalf of only four
victims from Abu Ghraib, the matter is still yet to be resoRRGACI International denies any
wrongdoing and claims that, in any case, they are not liable for alleged torture because they were

acting under the complete corltod the military?>°

Perhaps the difficulty in achieving appropriate laws and regulatory frameworks could be
boiled down to a failure to communicate: an inability to achieve consensus among states at the
international level. But this view would assume thatsponse at the international level alone can
fix the problend an incorrect assumption. International lasva product of primarily stateased
interaction isa necessary but insufficient tool for achieving appropriate regulation in the global

PMSI. As B the case with all global business sectors, there are now a multitooin state and

5 As it =0 happens, the case was settled on January 6, 2010, for an undisclosed dbomburnline:
https://ccrjustice.org/sites/dadilt/files/assets/1.6.10%200rder%20dismissing%20case%20due%20to%?20settlement
_2.pdf

55 Al-Shimari v CACI InternationaFor a summary of the case proceedings, visit the Center for Constitutional Rights
website, onlinehttp://ccrjustice.org/home/whate-do/ourcases/akhimariv-cactet-al.

AWi Il Anyone Pay f orTheAbwYorsTimesd Febriaoy,201E Biermasipra reote 3.
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nonstateactors in the global PMSI acting and interacting in a global normative space in a manner

that defies current Westphalian, stagntric approaches to regutat. There are a multitude of

actors in this industry with a stake in its operation and continued existence. Those actors are not
merely passive Al aw abidingo entities. The f ai
fact. Rather, they are alsonf | uent i al and experienced Al aw |
capacity to create law. Recent transnational governance frameworks founded upon codes of
conduct such as theternational Code of Conduct for Private SecuBgrviceProviders’ (ICoC)

and its oversight body exemplify this lagveating function. Consequently, rather than assume that

states alone have the capacity, expertise, and legitimacy to regulate this global business sector,
there needs to be a paradigmatic shift to a-yésstphalia approach to regulation that recognises

the i mportance of communi cat i n-gtatemactorsicpalingabor a

the way forward.

My overall approach to addressing this matter, that is, how we can provide efficient,
effective, and constent access to legal remedy, is in two steps. In the first step, | outline a global
governance framework that | term a figlobal r e
the PMSI with an appropriate global governance framework that capturesrasplassive to the
nature of global business sectors and the multitude of actors and practices that constitute them. In
the second step, the GRN then provides us with an institutional framework within which a remedial
mechanism can be designed on the bafs@dear, uniform laws and standards that are applicable
to PMSCs.As such, this proposal goes beyond existing proposals for the use of international
arbitration for business and human rights related matters to the extent that it provides for a much

more pbust, inclusive, and participatory governance system to support the effective operation of

5" The International Code of Conduct for Private Security Providers, onlita:Aicoca.ch#.
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the remedial mechanisPA.The thesis is divided into nine chapters that develop thisstem

approach.

Chapter One focuses on the current avenues availabledmraot to seek reparations for
harm suffered at the hands of a PMSC. Its aim is to demonstrate the difficulties posed by these
avenues, which are of two main strands: the jurisprudential and the practical. The jurisprudential
aspect of the chapter discus$®w remedies vary depending on whether the PMSC is providing
services on contract to a state or 1steite actor. | use a comparative approach across national laws
and classes of actors (states, international organisations, corporations) to show haesresngd
due to issues of jurisdiction and applicable law (national or international law). | also discuss the
problems with current grievance mechanisms offered by PMSCs. Subsequently, | identify
associated practical obstacles to attaining a remedy. Thelsele factors such as the cost of
pursuing legal action; inaccessibility of courts; lack of state resources for judiciaries; lack of trust

in state judicial mechanisms; lack of sensitivity to gerzbeyed violence and crimes; and others.

Chapter Two assses the current state of regulation in the industry across its multiple
governance levefsthe national, the transnational, and the international. | show how part of the
challenge in attaining civil recourse is due to divergent approaches to regulatian arability
to achieve congruence across the governance levels. This has the effect of rendering the process

for obtaining legal remedies inefficient, ineffective, and inconsistent.

58 See e.g. the proposal put forward by Claes Cronstedt & Robert Thompstnternational Arbitration Tribunal

on Business and Human Righ&015), online: <https://business
humanrights.org/sites/default/files/documents/Tribunal%20Version%205.pdf>. The proposal is still very much in its
development stageBurther, as the remedial mechanism envisaged in this dissefiarms a pivotal part of an
operative governance system, its reach goes beyond si ni
mechanism focus at its Porgera mine on crimes of sexual violence committed by its security personnel. See e.qg.

Yousuf Aftab,Pillar Il on the Ground: An Independent Assessment of the Porgera Remedy Frani@idik

online: <http://www.enodorights.com/assets/pdf/pildr-on-the-groundassessment. pelf
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Il n Chapter Three, I begin to dsegulatorhe how

framework through the development ofGRN. The GRN is an inclusive global governance
framework that unites all industry participants in the enterprise of creating relevant law. As such,
it provides not only appropriate, uniform substantiveslafor industry participants, but also
procedural laws formplementing thossubstantivdaws in a way that promotes efficiency and
effectiveness. The GRN is unique in the way thalidicatesesponsibility for functions to actors

not on the basis of #ir status as public or private, but rather on their capacity to carry out these
functions. The chapter employs a comparative methodology and draws from frameworks used to

regulate antdoping, international civil aviation, and safety in the maritime itrglus

Chapters Four and Five discuss the law of the GRN. At present, there is much debate
surrounding the legality of the norms produced in frameworks such as the GRN. | argue that the
norms produced within the GRN are legal: that they are law. | reach thisisioncon the basis
of the nature of the interactions among participants, the shared agreements reached, and the
expectations that they have of one another as a result of those interactions. Collectively, these
observations point to an enterprise of lawmglas expound# by Lon Fuller. The classification
of these norms as law is important because it grants greater legitim&eyriortns both within
and withouthe GRN, and enhances the nature of the obligations that industry participants assume.
Further, acknowledging the GRN as a legal order that is jurisprudentially equal to any other legal
order, such as the public international legal order, provides usheitbpportunity to invest in an
alternative to the predominant Westphalian, stet®red regulatory frameworks that are

increasingly failing to keep up with the evolving nature of global business sectors more generally.

With the legal normativity of theGRN having been establishe@€hapter Six lays the

groundwork for the adjudication of Abhasd ness
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legal institutionsThis is a proposibn about which some people have reservationsthandhapter
is meanto allay those fears by providing a series of arguments as to why we should not be afraid

to make that leap.

Finally, Chapters Seven to Nine deal with the proposed grievance mechanism itself. |
provide a procedural outline for the mechanism, based emattonal arbitration, and show how
its flexibility can allow us to overcome some of the challenges raised in Chapter One. As such, the
chapters discuss the conceptualisation of the grievance mechanism within the GRN (Chapter
Seven), the jurisprudentiapscificities that overcome challenges of jurisdiction and applicable
law (Chapter Eight), and other associated features that respond to access to justice concerns

(Chapter Nine).

Throughout the course of drafting this thesis, | have often been askedhihly PMSCs
would sign up to this mechanism and more regulation. The answer, | think, is counterintuitive.
PMSCs rake in significant annual revenues, notwithstanding the fact that they are mired in bad
press and perceived sceptically, at best. Howevey diaed to earn significantly more if they can
show themselves to be a transparent and accountable industry that abides by relevant laws and
takes issues such deing the right thing andghting wrongs seriously. If they can do that, then
the legitimacybestowed on their industry will provide so many more business opportunities for
them. After all, it was only in 2005 that Kofi Annan, as the then UN Secretary General, was
considering using PMSCs as UN peacekeepers, but then decided against it, reasaning tii t h e

worl d may not yet b & Thusadoptingagrievanzanechaaisnsusheas p e a c e

59 UN Press Release SG/SM/6613/Rev.1 26 June 1998. SediciscY ves Ghebal i, fAThe United
Dil emma of Out sourcing Peacekeeping OpeRriateiAgonssadd i n Al ¢
Security Governancgurich: Lit Verlag, 2006).
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the one proposed in this thesmay be viewed as step that industry participants could take to

achieve greater accountability, legitimacy, and proiiitstb

In concluding this Introduction, two final points should be noted. First, while | place a
heavy emphasis on trying to develop a legitimate grievance mechanism that is responsive to the
needs and concerns of victims, | did not conduct any formawmk or engage with PMSC
victims directly. This thesis is largely the product of deskiaped research and what | perceived
to be gaps in the literature and poldigcussion. Secondhis thesis is a modest attempt to
contribute to the paradigmatic fikbf business and human rights. While | focus on PMSCs, | bear
closely in mind that PMSCs are just an example of transnational enterprise. There has been
considerable progress made through the promulgation and widespread adoption and endorsement
of theUN Guiding Principles on Business and Human Rightsit more yet still needs to be done
in terms of implementation. Consequently, in proposing a regulatory framework and associated
grievance mechanism, | hope that the insights gained from my theoretigabatidal innovations
can advance the academic and policy discussions on governance and access to remedies in global

business sectors more broaffly.

8 Human Rights CounciProtect, Respect and RemedyFramework for Business and Human Rights: Report of

the Special Representative of the Secre@eyeral on the issue of human rights and transnational corporations

and other business enterprisdshn Ruggie, UN HRCOR, 2011, UN Doc A/HRC/17/31 (21 Ma@h12, online:
<http://www.busines$iumanrights.org/media/documents/ruggie/ruggi@ingprinciples21-mar2011.pdf>

61 See e.g. OHCHROHCHR Accountability and Remedy Project: improving accountability and access to remedy in
cases of business involvement in human rights abuses online:
<http://www.ohchr.org/EN/Issues/Business/Pages/OHCHRstudyondomesticlawremedies.aspx>.
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Chapter One: The Current Avenues to Recourse against PMSCs

Introduction
This chapter concerns themedial avenues that are currently available to victims of harm

by PMSCs. In providing a cursory overview of these avenues, which include state astdtapn
judicial and norudicial mechanisms, | aim to show how collectively the remedies available are
inconsistent, inefficient, and ineffective. Given the fact that the PMSC is a service provider, its
varying contractual relations with a range of public and private actors could provide alternative
remedial avenues for victims seeking redress. These mlagéactions against contracting states

for violations of state responsibility under international law through attribution; claims against
territorial or contracting states for failure to ensure standards set out in international human rights
law througha duty of due diligence; or claims against other corporations and NGOs for complicity
in those violations. But, while pursuing civil action against these actors may provide additional
avenues for recourse, albeit with challenges of their own, considéenghole gamut would
detract from trying to solve a focal issue that continues to perplex regulators, activists, and
enforcement authorities. Consequently, while there may be multiple avenues for pursuing
reparation arising from harm committed by a PMS@&mI going to focus solely on the avenues

available against the PMSC directly.

| have structured the chapter to reflect the same structure as that employed for the Third

Pillar of theUN Guiding Principle6 0 Access t o Remedy 6. nsAcsthissuc h,

chapter. In the first section, | use a comparative methodology to present a short exposition of the
challenges in seeking remedies through dtated judicial mechanisms, that is, the courts. Given

that civil actions are typically pursuedireher t he PMSC6s home state
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the state where the PMSC was conducting its operations, | have chosen a few jurisdictions where
there have been significant developments involving PMSCs to show impressionistically how
access to remask varies across national jurisdictions. In the second section, | assess the
performance of a prominent stdiased nofudicial mechanism, th©ECD Guidelines for
Multinational Enterprise8 Nat i on al Contact Point syagebfem. Th
recourse offered by PMSCs directly through their own grievance mechanisms. And finally, the
fourth section raises the issue of MfAaccess to

effectiveness of all of these mechanisms.

. Claims Aganst the PMSC through StaBased Judicial Mechanisms: The Courts

This section considers civil remedies against PMSCs within state courts. Injured parties
tend to pursue legal action against PMSCs within two kinds of state judicial fora: either the home
state, where the PMSC is incorporated, or the territorial state, the jurisdiction in which the PMSC
operates. Effective civil recourse typically relies upon a functioning court with jurisdiction and a
relevant applicable law that provides a cause of acliba.challenge with civil recourse against
PMSCs interritorial state courts, however, is that the violation tends to take place in a fragile or
conflictaf f ect ed state where the court 6existenyand em c a
in some caes the courts may not even have the jurisdiction to hear the case due to a status of forces
agreement. As such, the majority of victims of PMSC harm face significant practical hurdles in

accessing a remedy throutite alternative home state couffts

2] discuss these practical challenges in the final sect
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In order to illustrate,his section provides a cursory overview of relevant states where there
have been significant reported developments relating to PMSCs. It considers the jurisprudential
elements necessary for a civil claim in the various sample juisolct that is, (1) the
establishment of jurisdiction; (2) consideratiorfaium non convenieng3) the determination of
applicable law; and (4) the identification of an appropriate cause of action. Where relevant, | will
highlight some of the instanceswhich contracts with state actors can affect the situation, in order
to demonstrate the inconsistency and arbitrariness currently inherent in the remedies available. The
last subsection provides a summary of potential remedies that are available uhicuegi the

United States of America judicial and military systems, given that these are aldoestade

a. The Establishment of Jurisdiction

When a claimant seeks to bring an action against an individual through civil proceedings
in any judicial forum, the claimant must first establish whether the forum chosen for the claim has

the adjudicative authority or jurisdiction to hear the claim.

i. Esabl i shing Jurisdiction in the PMSCS6

I n general, the courts of the PMSCO6s home st at

PMSC by virtue of that state being the PMSCb6s pl
businessin the United States of America, for exam@esignificant consumer PMSC services anel

home state tmanyPMSCs?3 general (personal) jurisdiction can be established over PMSCs that are either

63 See e.g. United StateCentral Command (CENTCOMYuarterly Contractor Census Repo(eputy Assistant
Secretary of Defense Program Support, 2017); EIl ke Krahi
SelfRegul ati on of the Privat e27,%mdoshd Schyartz & deonset Chyrch, ( 201 6)
Depart ment of Defensebs Use of Contractors to Support |
CongresqUS Congressional Research Service, 2013) orthithes://www.fas.org/sgp/crs/natsec/R43074.pdf
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incorporated or have their principal place of busines®gthiterestingly, in the case lotternational Shoe

Co. v State of Washington t he Uni ted States Supreme Court has
jurisdictionin personammay be granted in particular cases involving foreign corporatfofisere,the
Supreme Court ruled that a state court may assert
there have not only been continuous and <ystemat
Alternatively, ageberfbupdriwhdiretiibhé montinuous ¢
were thought so substantial and of such a nature as to justify suit against it on causes of action arising form

dealings entirely df¥stinct from those activities.

In Canada, the mix daws generated by nine common law provinces and one civil law province
provides for slightly diverging requirements for
in order to establish jurisdict@aindnsiubsaaGanadi aon
the jurisdictior®”Such a connecti on may b e-meattertofaie batich bnelthe ibet w
territory where the action is brought, 6 fAbetween
damages suffered and the jurilseditoiom, pr dbienh ove e
transaction or the ©Whentrassktedintodhe requiveiments fortehch pravince,i o n .
the requirements are fairly stringent and restrictive, given that the type of activity being considered is most
likely to occur outside of the province. For example, in the civil law jurisdiction of Quebec, Article 3148
of theCivil Codeprovides that jurisdiction is established where the defendant has his domicile or residence

in Quebec; the defendant is a legal pergonpt domiciled in Quebec but has an establishment in Quebec,

64 International Shoe Co.. Washington326 US 310 (1945).

85 International Shoe Coat 317. This was further elaborated in the more recent caGmadyear Dunlop Tires

Operations, S.A. \Brown, 564 US _ (2011) at 2 per Ginsburg J., citingernational Shoe Cou. Washington326

US 310 at 317, where she stated that fa [ stat@orferdighcour t m
country) corporationstohearanyad | ¢l ai ms against them when their affi
and systematicd as to render them essentially at home
in-s ui t . 0 Ddhdee AGa Basiman 571 US _ (2013)

56 International Shoe Copsupranote ! at 318.

57 Toloson v. Jensei6 [1994] 3 SCR. 1022 at 1049, 77 OAC 81 at 108.
68 Morguard Investments v De Savd$690] 2 SCR 1077.
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and the dispute relates to its activities in Quebec; a fault was committed in Quebec; damage was suffered

in Quebec; an injurious act occurr euisdiction®®Quebec; o

Finally, another region with a high concentration of registered PMSCs is the European Union.
Within the European Union, all member states must entertain civil actions against PMSCs domiciled in

their state as per Article 2 Brussels F° Article 2 provides:

1. Subject to this Regulation, persons domiciled in a Member State shall, whatever their

nationality, be sued in the courts of that Member State.

2. Persons who are not nationals of the Member State in which they are domiciled shall be

goverred by the rules of jurisdiction applicable to nationals of that State.

As can be noted from this impressionistic overview of states with a high concentration of
incorporated PMSCs, the initial hurdle for establishing a civil claim against a PMSC iigetglatraight
forward.Jurisdictioncan be established simply on the basis of the PMSC being incorporated, domiciled, or
having its principal place of business. The challenge, as will be discussed later in the cbaptezr lies
in the practical obstal es of bringing the case in the PMSCbs

in another state.

69 Section 3148, Civil Code of Quebec, CQLR €1@91. See also David Antonyshyn, Jan Grofe & Don Hubert,
ifiBeyond the Law? The Regul ation of Canadian Private Mi
PRIV-WAR National Reports Series 03/09 at[PRIV-WAR Canada] at 16.

70 EC, Council Regulation 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of
judgments in civil and commercial mattef2001] OJ, L 12/1Brussels].
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ii. Establishing Jurisdiction in the Territorial State

Most civil action against PMSCs takes place in the home state as it is usually a more stable
territory with a relatively developed framework governing PMSCs. Nevertheless, litigation in the
territorial state is always still an option available to victiiftas option is, however, often replete
with procedural difficulties that may be compounded by contexts of political instability, fragility,
or armed conflict. Given that the territorial statefienthe jurisdiction where the harm occurred,
its courts ca claim jurisdiction over the ensuing litigation most casesThe qualification of
Amost caseso is used because of the potenti al

that in some cases where a PMSC is providing services to a state.

A SOFA is an agreement concluded between a host country and one or more foreign states
that are stationing forces in the host country. SOFAs establish the rights and obligations of the
troops of the fAsending stateo andthecarryiegrof mat t e
arms, the entry and exit of personnel and property, and issues of criminal and civil juriséiction.

The most important issue in any SOFA usually pertains to criminal and civil jurisdiction over

actions committed by the foreign military diplomatic personnel.

There are two kinds of jurisdiction that may be exercised undera 8Ok x c | usi veo
Asharedo jurisdiction. Where the states have :
one state will retain jurisdiction over atts of its personnel at all times. By way of example, one

can consider the UBlongolia SOFA’? Article X of that document provides, in part:

"t See Hannah Tonkirgtate Control over Printa Military and Security Companies in Armed Conf{icambridge:

Cambridge University Press, 2011) at 167. See alsoMagpran ot e 6; and Aurel Sari, ASta
of Mission Agreements under the BBEHR67. The EUb6s Evol vi ni
2TIAS, Agreement on Military Exchanges and Visits Between The Government of the United States of America

and The Government of Mongglia 26 June 1996, online: US Department of State
<http://www.state.gov/documents/organization/105696pdf
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[The] United States military authorities shall have the right to exercise within
Mongolia all criminal and discipiary jurisdiction over United States Personnel
conferred on them by the military laws of the United States. Any criminal offenses
against the laws of Mongolia committed by a member of the U.S. forces shall be
referred to appropriate United States authesifor investigation and disposition.
é

The Mongolian government may request that US authorities waive their right to jurisdiction, but

the US need only give fisympathetic considerat

By contrast, where the states have agreed upondsjuairediction, if a law particular to a
signatory state has been violated, that state may choose to exercise exclusive jurisdiction over that
matter. Another signatory state may request a waiver of that exclusive jurisdiction, but there is no
obligation o the state entitled to primary jurisdiction to waive it. It only needs to accord
Asympat hetic considerationo to the request
violated, further qualifications may be agreed upon by the signatory state®irtamaktermine
how jurisdiction will be allocated. For an example of such a framework, consider the NATO

SOFA?”

734 UST 1792; TIAS 2846; 199 UNTS 67. Article VII:
1. Subject to the provisions of this Article,

(a) the military authorities ahe sending State shall have the right to exercise within the
receiving State all criminal and disciplinary jurisdiction conferred on them by the law of the
sending State over all persons subject to the military law of that State;

(b) the authorities athe receiving State shall have jurisdiction over the members of a force
or civilian component and their dependents with respect to offenses committed within the
territory of the receiving State and punishable by the law of that State.

290 (a) The militay authorities of the sending State shall have the right to exercise exclusive
jurisdiction over persons subject to the military law of that State with respect to offenses,
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Following the initiation of the Iraq and Afghanistan wars and the significant increase in
PMSC activity that these brought with them, therent situation with SOFAs when it comes to
PMSC liability is far from desirable. SOFASs have the effect of reducing the available legal avenues
for victims seeking compensation and making these avenues significantly more onerous in
practical terms. In two rpminent instances where PMSC abuses have surfaced, that is, the

Blackwater shooting of 37 unarmed Iraqgi civilians in Nisour Sqlfaaed the torture at Abu

including offenses relating to its security, punishable by the law of the sendieg [8it not
by the law of the receiving State.
(b) The authorities of the receiving State shall have the right to exercise exclusive jurisdiction
over members of a force or civilian components and their dependents with respect to
offenses, including offeses relating to the security of that State, punishable by its law but
not by the law of the sending State.
(c) For the purposes of this paragraph and of paragraph 3 of this Article a security offense
against a State shall include
(i) treason against the State;
(i) sabotage, espionage or violation of any law relating to official secrets of that
State, or secrets relating to the national defense of that State.

3. In cases where the right to exercise jurisdiction is concurrenfolibwing rules shall apply:
(a) The military authorities of the sending State shall have the primary right to exercise
jurisdiction over a member of a force or of a civilian component in relation to
(i) offenses solely against the property or secuwftyhat State, or offenses solely
against the person or property of another member of the force or civilian component
of that State or of a dependent;
(ii) offenses arising out of any act or omission in the performance of official duty.
(b) In the casef any other offense the authorities of the receiving State shall have the
primary right to exercise jurisdiction.
(c) If the State having the primary right decides not to exercise jurisdiction, it shall notify the
authorities of the other State as sogrpeacticable. The authorities of the State having the
primary right shall give sympathetic consideration to a request from the authorities of the
other State for a waiver of its right in cases where that other State considers such waiver to
be of particuhr importance.

4. The foregoing provisions of this Article shall not imply any right for the military authorities of the

sending State to exercise jurisdiction over persons who are nationals of or ordinarily resident in the

receiving State, unless theyeanembers of the force of the sending State.
“See Peter Singer, iCané6t Win with 6Em, Candt Go to
Counterinsurgencyo (2007) Brookings Institute Policy P
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Ghraib prison? the PMSCs involved benefitted from blanket immunity from Iraqi law by virtue

of Coalition Provisional Authority Order 1{fCPA Order No. 1)"® This lack of accountability for

PMSC abuse incensed many Iragisloreover, the situation was made worse, first, when the US

State Department renewed its contract with Blackwater (under theai@e of Xe Services) in

20088 and, second, when it became clear at the time that the US government had not taken any
action against the PMSCs for these abuses even though they disciplined their own military
personnel® For many years, the Iraqi governmefiallenged the validity and legality &fPA

Order No. 17 It was only in 2008, when the US and Iragi governments finally renegotiated the
status of US troops in Iraq and then signed the WSgSOFA, which took effect on January 1,

2009, thattensionsweees suaged. The new SOFA recognises |

contractors?

b. Consideration oForum Non Conveniens

Even where a claimant is able to establish a basis for jurisdiction, the claim may yet be
turned away on the basis of fiseum nonconveniensloctrine.Forum non conveniens a doctrine
whereby a court may decline jurisdiction over a matter if the court deems that an alternative forum

is more appropriate. While widely prevalent in common law jurisdictions, the doctrine is largely

> See George R Faynvestigation of tB Abu Ghraib Detention Facility and 203/ilitary Intelligence Brigade

(August 2004).

76 Coalition Provisional Authority Order No. 17 (Revised), Status of the Coalition Provisional Authority; MiNF

Certain Missions and Personnel in Irflgaq], No. 17 (Revised)27 June 2004, online: RefWorld
<http://www.refworld.org/>.

“"Ti mothy Williams, #@Alraqgis Ange NewYord SimeRlJanecaky@¥Q).er Char ge
“Mi ke Baker & Brian Mur phy, @ BWashingtonlanmes20 ApglR@09)of | raq? N
¥ SeeSaleh v Titan Corp(2009) 580 F (3d) (DC Cir) 1 at 3.

80 Article 12, Agreement Between the United States of America and the Republic of Irag On the Withdrawal of United

States Forces from Iraqg and the Organization of Theitivities during Their Temporary Presence in Irghj7

November 2008).
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unknown in civilian jurisdictions. In the latter, the jurisdiction of the court either exists or it does
not, and discretion on the part of the judge as to the actual exercise of jurisdiction over a defendant
against whom a suit has been filed is generaltjusled® One exception to this civilian tradition

is the Canadian province of QuelféBut even there, only two cases have been dismissed on the

basis offorum non convenierf$

Forum non conveniens determined through a twmronged test! First, the cour must
determine whether an alternative forum for the matter before it is available and adequate. Should
these determinations be in the affirmative, the court then proceeds to a second stage by assessing
both the private interests of the parties to th@ulis and the public interests of the court and

society.

Forum non conveniengas a doctrine serves two purposes. The first is to prevent
international forum shopping. Koebele notes that this purpose is one that is particular to-and well
defended by the Amei can | egal system. The systembs var |
contingency fees, punitive damages, and extensive discovery, mean that corporate defendants may

often be at a significant disadvantage due to the costs involved and the biastagaiftsT his is

81 Michael KoebeleCorporate Responsibility under the Alien Tort Statute: Enforcement of International Law through

US Torts Law(Leiden: Martinus Nijhoff Publishers, 2009) at 323 [Koeldlieshould be noted that in the province

of Ontario, Canada, the Ontario Court of Appeals in the cas@aoBreda v. Village Resorts Lt®010 ONCA 84
recognised a doctrine of O6forum of necessietthegreisnowher eby
Aireal and substantialodo connection between the claim, t
limited to exceptional circumstances, is yet to be addressed by the Supreme Court of Canada.

82 Section 3135 CCQ.

83 Recherchesnternationales du Québec v. Camior INES [1998] QJ no. 2554 (QL)amli | 6i n (Vi ll age C
and ors v. Green Park International Inc. and o8uperior Court of Quebec, no. 503044030081 (18 September
20009).

84 Koebele,supranote81 at 325, citiy three landmark US decisiorGulf Oil v Gilbert 330 US 501 (1947Xoster

v Lubermens Mut. Cas. G&30 US 518 (1947); arféiper Aircraft v. Reynp454 US 235 (1981). It should be noted
that the tests fdiorum non convenieria the US and in Canada differ from each other.

85 Koebele,supranote8l at 325, fn 13.
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particularly the case in large international class action suits. In order to protect some level of
fairness between the disputing parties, therefore, US courts readily tarceptmon conveniens
arguments if they are warranted. The sequmpbose of the doctrine is to prevent the court system

from being overburdened at significant cost to the US taxgayer.

Within the context of PMSC litigation, it is useful to note that a court may choose to deny
a def efordnanon dorsvenienapplicaton if the court finds that even though there is an
alternative court, that courtds country is em
of fer a reliable and functioning judicthal sys:!
claim cannot be brought due to lack of legislafio@iven that the burden of proof lies with the
party seeking to dismiss the case on the grounfiswh non convenienghe doctrine may be less
of a jurisdictional hurdle for PMSC victims. Indeed,the case olin re Xe Serviceghe district
court refused to apply the doctrine, on the basis that the defendant was unable to identify the
availability of an alternative forufi.But as Symeonides notes in his recent annual choice of law
s ur v ey comidn knpwledge ghat, when a foreign plaintiff sues in the United States in a case
arising from a torcommittedin whole or in part in a foreign country, the chances of dismissal on
forum non coweniengFNC) grounds are far greater than in comparabl®ns filed by American

plaiftiffs. o

86 |bid.

87 Lindsey Cameron & Vincent Chetalrivatizing War: Private Military and Security Companies under Public
International Law(New York: Cambridge University Bss, 2013) at 651. See also Koebslgranote 8lat 332.

88 n re XE Services Alien Tort Litigatipf65 F Supp (2d) 569 (ED Va 2009) at 602.

¥Symeon C Symeonides, AChoice of LaNu nitnh tAhnen ufanhe rS ucravne y@
64:1 AJQ (forthcoming).
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c. Determination of Applicable Law

Where there is an international or foreign aspect to a civil litigation, courts must refer to
their Aconflict of | awso or Aprivat elawiwiit er nat
be applicable to the merits of the case at hand. Private international law rules are of national origin
and are thus found in the laws of a sta#es such, the rules of private international law vary from
country to country* While this presentsany opportunities for states to reflect particular public
policy goals in the design of their private international law rules, this disparity across rules and
their designation of applicable laws does not translate into the provision of consistenesdioredi

victims of PMSC harm.

For example, in the EU, the private international law regime for the determination of
applicable law for extracontractual matters is governed bRtree liregulation®? The general
rule inRome llis set out in Article 4 antas three tiers. It stipulates that (1) t&e loci damni
applies unles® (2) the person harmed and the person allegedly liable both have a habitual
residence in the same country, in which case
all the circumstances that the tort is distinctly more closely connected with the law of another
country, then the law of that country will apply. In contrast, Canada applies the law of the place
where the tort was committelgx loci delict),®* and the Unitetates, under the current American
Restatement appl i es the fApr ope’tThid latter agpfoach reqeiresao r t 0

balancing of all relevant contacts for the purpose of determining the law with which the incident

9 Michael BogdanPrivate International Law as Component of the Law of the FdiTime Hague: Hague Academy
of International Law, 2012) at 27.

9 1bid.

920J [2007] L199/40.

93 Lex loci damni refers to the law of the place where the injuryiscc
9 Tolofson v Jensef1994) 120 DLR (4th) 289.

9% American Law InstituteRestatement (Second) of the Conflict of L5 (1971).
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has the strongest connectirizurther, while this is the most common approach in the United
States, one must be cognisant of the compl exi
federal system interacting with the individual prerogatives of each of its fifty $t&gweonides

has found that there are seven di fraionag n't me
significant contacts (or center of gravity), Restatement (Second), interest anekykisi, better

| aw, and fcombi n e YFinally, destraliatapphep the lawaotthe @lace where

the tort was committed in the case of irtastralian torts, but its courts are more open when they

consider what law to apply to torts committed outside of Austialia.

Litigants in PMSC cases willyrto argue for the application of law from a jurisdiction
where there is sophisticated and vicfimendly legislation particular to PMSC incident$That
outcome, however, is not guaranteed. Subsequently, this limited sample of choice of law rules
acrossa few jurisdictions serves to demonstrate how the remedial outcome for victims can
potentially be inconsistent due to the fact that the law applicable to two cases where the harm

suffered is the same will vary depending on the conflict rules that aredjpkach case.

9t should be noted that litigation in the United States is relatively distinct among jurisdictions due to the tyossibili

of applying international law under ATCA, which has been the preferred route among litigants in cases against
PMSCs.

97 See Symeon Symeonidé&hoice of LawiNew York: Oxford University Press, 2016). At 17, Symeonides provides,
fiw]hether by accident dry design, the states are the primary actors in the clobieev arena. They are, in principle,

free to enunciate legislatively or judicially their choeimklaw rules (or approaches) and to resolve interstate or
international conflicts of laws without deral approval. But in so doing, the states must remain within the outer

' imitations imposed by the federal Constitution, as i ni
98 |bid at 145ff.

9 John Pfeiffer Pty Ltd v. Rogers{2000] HCA 36.

100 See the next chapter for a discussion of the current state of regulation and regulatory approaches across national
jurisdictions.
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d. ldentification of an Appropriate Cause of Action

Once there has been a determination of the law that will be applicable to the merits of the
case, a claimant must show that he or she has a valid cause of action under that law. A cause of
action is the basis upon which claimants can allege that a legal right to which they are entitled has
been violated by another person. Within most jurisdictions, legislation pertaining specifically to
PMSCs has tended to focus on the regulation of the@M&h criminal consequences for the
action of the PMSC and its contracté?sLegislation pertaining to civil remedies, by contrast,
remains underdeveloped. Consequently, most causes of action in this regard fall under the remit
of the general law of tardelict, or extracontractual obligations, depending on the legal system.
Indeed, every system, in some form or other, holds actors responsible under a law of civil remedies
where that actor causes harm to anotffalvhat is important in these cases is sotmuch the
intention of perpetrators but rather their foresight or knowledge of the risk that the action they
would engage in might cause harm to another individual. As such, courts generally tend to focus

on the following questions when analysing quesiof tortious liability:

1 Was harm inflicted to an interest of the victim that is protected by law?

Wisee generally APart V: Criminal and Civil Liability o
Emp | oy e e sedco Francidnir&aNatalino, edd/ar by Contract: Human Rights, Humanitarian Law, and

Private Contractor§New York: Oxford University Press, 2011).

102 See International Commission of Juristerporate Complicity & Legal Accountabilityolume 3: Civil Remdies

(2008) [International Commission of Jurists] at 10: A F
Article 1382, and 1383 French Civil Code; Article 823, German Civil Code; Article 1, Section 1, Chapter 2, Finnish

Tort Liability Act; Article 2043 Italian Civil Code; Article 1.089, Spanish Civil Code; Article 106, Section 1, Chapter

VI, Gener al Principles of the Civil Law of the Peoples
Code; Article 1058 (1) and (2),e8tion 1, Division 9, Chapter 60, Armenian Civil Code; Article 2314 (read with

Article 2284) Chilean Civil Code; Article 2341 Colombian Civil Code; Article 927 Brazilian Civil CAdeCanada

v Mcdonnell Douglas Corp[1989] 1 SCR 1554, Canadian Supre@wurt. In common law jurisdictions there are

often no general legislative/code provision which capture the instances in which tort liability can arise, rather the law

is to be found in judicial decisions. See for example, in England and Wales on negliencghue v Stevenson

[1932] AC 562;Caparo Industries Plc v Dickmgii990] 2 AC 605. For a comparative analysis of European legal

systems see Article 1 (101Rrinciples on European Tort Lawonline: European Group on Tort Law
<http:// www. egtl.org>.290
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T Did the individual 6s conduct contribute to

1 Did the individual know or would a prudent individual in the same circumstances have
known that its conduct posed a risk of harm to the victim?

1 Considering this risk did the individual take the precautionary measure a prudent individual

would have taken in order to prevent the risk from materialistg?

The type of harm generally recogrdsmay be to life, liberty, dignity, physical and mental
integrity, or property. This is consistent wi

that were alleged in the US PMSC caseSalthandAbtan.%4

e. Three Other Remedial Avenues through the United Stateglidm Tort Claims

Act, Federal Tort Claims Actand theForeign Claims Act

The United States of America stands unique from other states to the extent that it offers
three other potential remediavenues for victims of PMSC harm that should also be mentioned
in this discussion: thalien Tort Claims Act (ATCAY® the Federal Tort Claims Act (FTCAY®

and theForeign Claims Act (FCAY’

ATCA (also known as thélien Tort Statutgis an interesting ahtopical alternative
avenue that potentially allows for foreign claimants to take action against foreign corporations in
an unrelated judicial forum for torts based on violations of international law. A federal statute

enacted in 1789, ATCA providesthatf t ] he di strict courts shall g

103 | nternational Commission of Juristjpranote 97.
104 Abtan et al. v. Blackwater Lodge and Training Centre, Inc. €fla0.7-cv-01831 (RBW)).
10528 USC §1350.

10628 USC §1346.
10710 USC 8§2734.
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civil action by an alien for a tort only, committed in violation of the law of nations or a treaty of

the United States. o After a | ong perigsedf of do
Filartiga v Penalrala when the Court of Appeals for the Second Circuit (Second Circuit) ruled

that a norUS citizen could sue another rbI$ citizen for torts committed outside of the United

States® In that case, however, the action was broughinaga state official for torture and

unl awful killing, and so the statuteb6s applic:
the developments since then, there are three primary questions that are pertinent in the context of
actions again®®MSCs: first, whether ATCA is merely a jurisdictional statute or whether it grants

a cause of action; second, the extent of its reach, that is, whether it has extraterritorial effect; and

third, whether ATCA applies to actions against private parties.

In Sosa v AlvareMachain'® the US Supreme Court tackled the first of those three
guestions. It determined that ATCA is only jurisdictional and does not provide a cause of action
for any violation of international law. The statute grants-b@citizens standig to assert claims
based on tortious violations of international law as provided for under the federal common law.
However, given the evolving state of the comm
the statuteds draftthiangaltllegedowrn ol heti @emmi mad t
obligatoryo norms of international |l aw such a
t he st at @ivieldiens a sate tonduat, ghfringement of the rights of ambassadors, and
piracy. In Sosa therefore, while the court found that arbitrary detention had not reached the
required threshold in international law, the court obserobiter, that prohibitions of torture and

extrajudicial killing had reached such a threshold for the pap@f ATCA'*The dAspeci fi

108(1980) 630 F (2d) 876.
109(2004) 542 US 692; 124 S Ct 2739.
110 Spsaibid at 73233.
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uni ver sal and obligatoryodo test in subsequent

lower courts seeking to determine which torts fall within its réthit.

Given these difficulties, the Supreme Court further elaborated on the test in the later case
of Kiobel v Royal Dutch Petroleum CG8The court expl ained that the
federal court has jurisdiction to entertain a cause of action g foreign or even international
law. The question is instead whether the court has authority to recognize a cause of action under
Uu. S. |l aw to enforce ®Itisaot entirabyfclear how this eladdratiamn a | I
makes the determinationyaeasier for lower courts, but what can be drawn from it is that the norm
of international law that is relied upon should be actionable by virtue of its being recognised under

US law as a sufficiently specific, universal, and obligatory norm of intemadtiaw.

With respect to the second question, the ex
Court limited the application of ATCA to domestic acts on the basis of the presumption against
extraterritoriality*'* Due to the separation of powensngiple, whereby the court restrains itself
from overreaching into matters that affect foreign policy and fall under the remit of either the
legislature or the executive, the court said that it required a clear indication of intended
extraterritorial appl cat i on under al |l i nterpretations of

text, history, and purpose, it found no such intention. Consequently, and contrary to the belief

111SeeMora v. New York(2008) 524 F (3d) (2d Cir) 183 at208j et nam Asson for Victims of
Chem. Cq.(2008) 517 F (3d) (2d Cir) 104 at 223; Bigio v. CocaCola Co, (2000) 239 F (3d) (2d Cir) 440 at 448;

Filartega v. Pendrala, 630 F (2d) (2d Cir) 876 at 880.

112Kiobel v Royal Dutch Petroleum C013) 133 S Ct 1659.

1131bid at 8.
3 That canon provides that o6[w] hen a statute gives no
Morrisonv. National AustraliaBankLtd3 6 1 US 247 (2010) (slip op., at 6), an

States | aw governs domest Micrasbft Corp.\o ATI&T Comge5) UB 487 (2000 &te t h e
454. Thi s pr e spwtenagainstuniniesded clashes between our laws and those of other nations which
could result i n EE®QveArabiantAmerinaa DilCb.i 4 ©6r S0 244, 248 (1991)
Chief Justice Roberts at 4.
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following Filartiga, the court decided that it had no alternative but tat lile application of the
statut e. However, the <court did |l eave open
presumption against extraterritoriality if t !
concern the territany]ofdot ke Wnit'Hreddliveliigéhe e e nt é
opinion of the court, Chief Justice Roberts r
passed to make the United States a uniquely hospitable forum for the enforcement of international

normsoté

Many states share this idea of a selective or limited form of universal jurisdiction for
international torts. This shared acceptance is reflected irarttieus curiaebriefs that were
submitted by the United Kingdom, the Netherlands, and the Europeian th Kiobel.*'” This
limitation, though, is an unfortunate outcome for potential tpady victims of harm caused by
PMSCs, particularly in light of the fact that the United States is the home state for a large

proportion of the most active PMSCs.

115Kiobel, supranote 12at1669% i And even where the claims touch and con
they must do so with sufficient force to displace the |
16 Kiobel, supranote 112at 12. See alsonited States v.le La Jeune Eugeni@6 F Cas 832, 847 (No 15,551 (CC

Mass 1822) per Justice Story, who sai d, AiNo nation ha:
worl déo.

117 Brief of the Governments of the United Kingdom of Great Britain and Northermmnttednd the Kingdom of the

Netherlands a&mici Curiaein Support of the Respondents, 569 US (2013) (N@ X9 1) at 2: Aéj ust as
law imposes human rights obligations on States, it imposes restraints on the assertion of jurisdiction by over Sta

civil actions between persons that primarily concern another State. Jurisdictional restraints are a fundamental
underpinning of the international legal order and are essential to maintaining international peace and comity. The
Governments are, thefiore, opposed to broad assertions of extraterritorial jurisdiction over alien persons arising out

of foreign disputes with little, or no, connection to
contrary to international law and cread substantial risk of jurisdictional and diplomatic conflict. They may also
prevent another State with a greater nexus to such <cas
European Commission on Behalf of the European Union in Stppdleither Party, 569 US_(2013) (No-1@91)

at 4.
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With regard to the third question, of whether one can pursue a claim against private persons
under ATCA, there is still an unsettling air of inconclusivenes&aldic v Karadzi¢the Second
Circuit found that private actors could have an action brought agherst under ATCA? A
similar conclusion was reached by the Court of Appeals for the Ninth Cirdd@er v Unocal!®
But a few years later, the Second Circuit took-tuth in theKiobel case when it dismissed a
complaint against the respondent, a corparao n , on the basis that At h
recogni ze c o Fptwasddped thiatithe Buprermet Cpurt dvould settle this question
when it grantectertiorari. Unfortunately, this did not turn out to be the case, as the question on
actiondle persons was overshadowed by the question of extraterritorial application. But perhaps
some comfort can be drawn froobiter remarks by Chief Justice Roberts, in which he did not
preclude the possibility of action against corporations under ARECNotwithstanding these
remarks, the courts ruled that claims could not be brought against private actors under ATCA in
the two PMSC civil action cases prior to this Supreme Court dec¢fibhis persisting ambiguity
is troubling when one considers the promineaté&)S-registered PMSCs and their expanding

reach and activities.

118(1995) 70 F (3d) (2d Cir) 232, 239.

119(2002) 395 F (3d) (9th Cir) 932.

120(2010) 621 F (3d) 111. A similar decision was reache@ielFOren v. Libyan Arab Republi¢1984) 726 F (2d)

774 (DC Cir) wherthe court found that the law of nations does not apply to private actors under D.C. Circuit law.

21l n qualifying the applicability of ATCA, Chief Just:i
countries, and it would reach too far to sajtthamer e cor por at e p KiekeleOndhe basisif f i ces .
would reason that he would entertain an action against a corporation if it had a sufficiently strong connection to the
United States. This would still be a high threshold to overconmeas registration in the United States for a large
multinational enterprise with activities around the world would not suffice.

122|n Saleh v Titan Corp.(2009) 580 F (3d) (DC Cir) 1, Senior Circuit Judge Silberman, giving the opinion of the
court,saida 5 A Fol | owi nTglOrenw. Libgam ArabRepobii@dwards, J., concurring), asé&nchez

Espinoza v. Reagaif1985) 770 F (2d) 202 (DC Cir), the district court held that because there is no consensus that
privateacts of torture violatetheaw of nati ons, such acts are not actiona
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Where the PMSC has been operating under a contract with the US government as opposed
to with a private actor, claimants may also be able to avail themselves of a remedy under the
Federal Tat Claims Act(FTCA)!? or the Foreign Claims Act(FCA).'?* The former statute
provides a remedy against a PMSC where the co
and integrated into a military operational mission, whereas the latter providesioemrsation to
the inhabitants of foreign countries who have been caused injury, either to their person or property,
by US armed forces oversédsThese remedies must be sought against the US government as
opposed to the PMSC itself. There had also beer tiggi theTorture Victims Protection Act of
1991 (TVPA)*® would provide another potential remedy against PMSCs, but this was not to be
the case foll owing t heMolfmaguwv @atestiniddAutmotitsd Bhe deci s |
TVPA creates a cause of actiogamst individuals in relation to torture or extrajudicial killing
Aunder actual or apparent aut ho Mohamagdhowever,c ol or
the Supreme Court held that actions under the TVPA were restricted to natural pengirioin |
the statuteds wuse of the word Aindividual o0,

corporations.

This section has attempted to provide a cursory, impressionistic overview of some of the
challenges that arise when pursuing recourse ag&#MBCs using statbased judicial

mechanisms, that is, courts. The challenge arises primarily from the myriad number of state

12328 USC Pt VI Ch17hnd28 USC81346(b)
12410 USC §2734.
125 For a discussion of the FCAinrelath t o PMSCs, see Kristine A Huskey &

Way: Private Military Cont r acitWAR Natiohal Repdt Series®2008 fdtiskeg r 9/ 1 1
& Sullivan] at 2829. They note that out of hundreds of cases between 2@2047, only one claim of killing or

injury by <contractor personnel has been brought forwa
governmental employeeso.

126 pl 102256, 106 Stat 73.
127132 S Ct 1702; 566 US (2012).
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judicial systems and their individual requirements both procedurally and substantively that may
also potentially produce differentitcomes and remedies for victims. While jurisprudentially this
may seem straight forward enough to an international lawyer, there is a complexity to this process
that makes accessing the remedy challenging for victims intending to pursue international
litigation, particularly if they are coming from fragile and confaffiected states. This section,
therefore, is the first step in an argument as to why a much more uniform and harmonised dispute

resolution process is required.

In the following section, Will discuss another kind of stabmsed mechanism that attempts
to overcome some of the challenges presented by pursuing actions in state tteuNstional
Contact Point system under t¥ECD Guidelines for Multinational EnterpriseBased on an
interndional treaty, the system should theoretically provide greater harmonization of applicable
laws for claimants, as all states must adhere to the obligations contained within the legal

instrument. In practice, however, this is far from the case.

. Claims Aganst the PMSC through StaBased NornJudicial Mechanisms: The National

Contact Point (NCP) System

a. Outlining the Structural Framework

The OECD Guidelines for Multinational Enterprisd ©ECD Guidelinep are a set of

international human rights and environmental standards recommended by states to multinational

49



enterprise$?® They are a part of a wave of other international corporate social responsibility
instruments, such as theN Global Compagtthe UN Noms on the Responsibilities of
Transnational Corporations and Other Business Enterprises with Regards to Human Rights
2003*%° the Rio Declaration on Environment and Development 199and thelLO Tripartite
Declaration on Multinational Enterprises and SocRoblicy.'®! These instruments have been
developed to try to create a framework of voluntary principles and standards so as to ensure
responsible business practices and good corporate citizenshipcAliesbsoft law, however, the
instruments are nebinding with respect to states and corporations alike, and merely represent

aspirations or, at best, ethical obligations upon the actors to whom they are d#fected.

But this issue of the nebinding nature of soft law is where tH@ECD Guidelines
positively dstinguish themselves in two respects from these other instruments. First, while the
guidelines themselves are not binding against corporations directly, they are an annex to the OECD
Declaration on International Investment and Multinational Enterpressdthus binding upon the
OECD member states and participating governments. Second, and as a result of this binding nature,

the OECD Guidelinegprovide for the establishment of National Contact Points (NCPSs) in each

128 The guidelines themselvese a part of the OECDeclaration on International Investment and Multinational
Enterprises an i nternational |l egal framework established to
states and adhering governments. As such, the framework seklmatters such as national treatment, conflicting
requirements, and issues pertaining to investment incentives and disincentives.

129 Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to
Human Rights, 2@ugust 2005, UN Doc E/CN4/Sub.2/2003/12/Rev.2 (2003).

1301992 Rio Declaration on Environment and Developm8i4 June 1992JN Doc A/CONF.151/26 (vol. I) / 31

ILM 874 (1992).

BLILO, Tripartite Declaration of Principles concerning Multinationghterprises and Social Policyth ed, online:
International Labour Organization <http://www.ilo.org>.

¥2Al an Boyle, fASoft -Maki ngo!l nher WMa tirntembtianalRdwRdea (Oxford: e d .

Oxford University Press, 2006). | am & eithetsomethingioldw t he t €
or it is not. | elaborate further upon the difficulties of using this term in Sel{tfi) of Chapter Five. For furtr
criticisms, see Christine Chinkin, fAThe Challenge of So
38 ICLQ 850.
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adhering state in order to facilitate andipote adherence to the guidelin&More importantly,

though, the NCPs, as a system of national offices, are meant to provide access to remedies for
people harmed by companiesdé noncompliance wi
endorsement fromth&7 i n June 2015 when the groupods ¢
Acommit[s] to strengthening mechanisms for pr
Contact Points (NCPs) for the OECD Guidelines for Multinational Enterprises. In order to do so,

the G7 will encourage the OECD to promote peer reviews and peer learning on the functioning

and performance of NCPs. We will ensure that our own NCPs are effective and lead by

bY

exampid e. 0O

The OECD Guidelineslay out the operative framework for the NCPs thtoubeir
AProcedur al Guidanced. The relevant section o

resolution provides:

The NCP will contribute to the resolution of issues that arise relating to
implementation of the Guidelines in specific instancdse NCP will offer a

forum for discussion and assist the business community, employee organisations
and other parties concerned to deal with the issues raised in an efficient and
timely manner and in accordance with applicable law. In providing this

assistace, the NCP will:

1335ection | of thebecision of the OECD Council on the OECD Guidelines for Multinational Enterprses 2000,

provides tla t : AAdhering countries shall set up National Co
handling inquiries and for discussions with the parties concerned on all matters covered by the Guidelines so that they
can contribute to the solution ofgblems which may arise in this connection, taking due account of the attached
procedural guidance. The business community, employee organisations, and other interested parties shall be informed
of the availability of such facilities.o

B4G7 L e ad e atisndarisibgform annual summit in Germany in June 2015.
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1. Make an initial assessment of whether the issues raised merit further
examination and respond to the party or parties raising them.

2. Where the issues raised merit further examination, offer good offices to
help the parties involved t@solve the issues. For this purpose, the NCP
will consult with these parties and where relevant:

a. Seek advice from relevant authorities, and/or representatives of
the business community, employee organisations, other non
governmental organisations, ancerent experts.

b. Consult the National Contact Point in the other country or
countries concerned.

c. Seek the guidance of the Investment Committee if it has doubt
about the interpretation of the Guidelines in particular
circumstances.

d. Offer, and with the agmment of the parties involved, facilitate
access to consensual and +amlversarial means, such as
conciliation or mediation, to assist in dealing with the issues.

3. If the parties involved do not reach agreement on the issues raised, issue
a statement, andnake recommendations as appropriate, on the

implementation of the Guidelines.

The NCPs began to receive complaints from people harmed by corporations in 2000.
Before addressing how well the NCPs have performed, however, | would like to point out several
structural shortcomings inherent in this remedial mechanism. First, the effectiveness of the NCP

system is hampered by its geographical constraints. Only adhering states are legally bound to
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establish NCPs, and at present, these are the 34 OECD states andQBCD state$®®

I nformally known as the fArich country <c¢clubo,

countries with complex environments where PMSCs are most likely to be operating.
Consequently, while transnational enterprises based in statesngdicetheOECD Guidelines
will also be encouraged to adhere to thHéhthere will be no NCPs in neadhering states that

victims may readily access.

Second, while th©ECD Guidelinesnay provide a set of voluntary principles for good

corporate practice ilne with international human rights and environmental standards, there is no

p

C

k

uni ver sal standard applicable to multinati on
provide that enterprises shoul d 0 perpotitipsect t
consistent witht he host governmentds i nt er.néaln effech a | obl

this means that while OECD states hope that their corporations will adhere to the standards in the
guidelines, the only real standards that caapons are bound by are those of the host state. Yet,
some host states may have governance gaps as well-agdaie or insufficiently rigorous

national legislation in areas such as human rights, the prevention of bribery, or the envitéhment.

135 The 34 OECD countries are Australia, Austria, Belgium, Canada, Chile, Czech Republic, Denmark, Estonia,
Finland, France, Germany, Greece, Hungary, Iceland, Ireland, Israel, Italy, Japan, Kamabdurg, Mexico,
Netherlands, New Zealand, Norway, Poland, Portugal, Slovak Republic, Slovenia, Spain, Sweden, Switzerland,
Turkey, the United Kingdom, and the United States. The 120#®@D countries are Argentina, Brazil, Colombia,
Costa Rica, Egypt, ddan, Latvia, Lithuania, Morocco, Peru, Romania, and Tunisia.

¥sSee para 2, 0ConQEEDGureliresfdr MBltinational Ergdrpesesd ,

B’See para 2, OOEEMGudeaides férMultinational Enderprisdemphasis added]

138 UNHRC, Protect, Respect and Remedy: a Framework for Business and Human Rights: Report of the Special
Representative of the Secret&Bgneral on the issue of human rights and transnational corporations and other
business enterprisesUN HRCOR, UN Doc A/HRC/8/5 @08) at 3, online: http://www.reportsand
materials.org/Ruggieeport7-Apr-2008.pdf; UNHRC, Protect, Respect and Remedy: a Framework for Business
and Human Rights: Repoof the Special Representative of the Secre@eperal on the issue of human rights and
transnational corporations and other business enterprit#d HRCOR, UN Doc A/HRC/17/31 (2011) , online:
<http://www.busines$iumanrights.org/media/documents/ruggiegieeguiding-principles21-mar-2011.pdf>;

EarthRights Internationah Governance Gap: The Failure of the Korean Government to hold Korean Corporations
Accountable to the OECD Guidelines for Multinational Enterprises Regarding Violations in B(2009),
online:<http://www.earthrights.org/sites/default/files/publicationgbvernancesapReport.pdé; see generally
Georgette Gagnon, Audrey Macklin & Penadopimons, edsThe Governance Gahondon: Routledge, 2009).
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Consequely, people in these host states may not be benefitting from the full potential of the

OECD Guidelines

Finally, and perhaps most importantly, the NCPs do not guarantee a remedy. While their
centr al objective may be to Afurther the effe
resolution involves merely prrovoifdifinggo oad foffofri ucne
the disputing parties agree, access to mediation and conciliation services. The entire process is
premised upon trying to facilitate a rapprochement between the parties. This aspeQBCie
Guidelinesis further debilitatedby the fact that the determination of whether a claim will receive
the NCPO6s assistance i s made by unsuitable pe
process are neither chosen by the parties, as would be the case in arbitration, nor dng b
judiciary. There are no criteria mandating that they be experts in a relevant field or have some legal
training or educatiof® As such, | would submit that the NCP has no formal procedure that can

inspire trust or to enable it to establish legédoy as a remedial mechanism.

b. An Assessment of the NCP Systembébs Perfo

The NCP system has been the subject of damning reports from NGOs such as Amnesty

International and OECD Watéff. OECD Watch, after reviewing 250 complaints filed by

¥The Procedural Guidance on the institutional arrangen
government official or a government office headed by a senior official. Alternatihel National Contact Point may

be organised as a-aperative body, including representatives of other government agencies. Representative of the
business community, employee organisations and other i
1400OECD WatchRemedy Remains Rg@015) and Amnesty Internation@,b st acl e Cour se: How t he
Contact Point handles human rights complaints under the OECD Guidelines for Multinational Entefp@i$6}

online: <https://www.amnesty.org.uk/sites/default/files/uk_ncp_complaints_handling_full_report_lores. 0.pdf
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communities,mdi vi dual s, and NGOs over t-yea histooyur se 0O
concluded that the NCP system is chronically weak. In particular, OECD Watch found that NCPs
need to address several issues t hatntpotertidl ude 0|
complainants from filing a complaint; a perceived lack of independence and impatrtiality of some
NCPs; policies that prioritise confidentiality over transparency; frequent nonconformity with
procedural timelines; and outcomes that are incoingdate  wi t h t Kdén mBaicases, | | nes
NCPs were found to be inaccessible because they imposed additional admissibility criteria beyond
those stated in the guidelinesd Procedur al C
excessively high standard§proof at the initial assessment stage. And for those claims that were
considered, full remedies were not provided. OECD Watch defined a full remedy as consisting of
three parts: cessation of the violence; reparation of harm that has occurred; amohaofopt
measures to prevent future violations. As OECD Watch found that the most common action taken

by respondent corporations as a result of the process was to make changes to internal corporate
policy, the group found that full remedies under this systeerare? In the 250 complaints

spanning 15 years of operation, only 35 cases (14%) have had some beneficial results that may
have provided some measure of remedy. Further, and noting that some cases may fall into more
than one category, only 20 case%/j8have resulted in a statement either by the NCP or the

company acknowledging wrongdoing; 20 cases (8%) have resulted in an improvement in corporate

141 OECD Watchjbid at 5.

142 That said, OECD Watch found two cases wheoeenaction was taken. The first case involved Nidera, a Dutch
agricultural company, which made concrete improvements to working conditions at its operations in Argentina: see
CEDHA et al. vs. Nidera@OECD Watch Case Database, availabletizit//oecdwatch.org/cases/Case_.2PBe other

case involved oil exploration in Virunga National Park, a UNESCO Heritage Site in the Democratic Republic of
Congo (DRC), by SOCO International. In this latter case, SOG@niational committed not to undertake any further

oil exploration within the park unless UNESCO and the DRC government agreed that such activities were not

i ncompatible with the paWWFvs. SREODOEGD Wdtehr case dagabasesdela t u s . S
<http://oecdwatch.org/cases/Case 307
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policy or due diligence procedure, or both; only 3 cases have directly improved conditions for

victims of corporate abuses; and none have resulted in compensation for ¥étims.

Amnesty International is equally critical of the system, and more specifically of the UK
NCP. While touted as one of the more sophisticated NCPs, the UK NCP is criticised for lacking
predictability, accessibility, and compatibility with tfd&ECD Guidelines Amnesty | nt er n:
report finds that the admissibility criteria for claims are set inappropriately high, with two out of
three claims being either rejected or referred to dil&Ps, and that the claims that are admitted
are evaluated against standards not congruent with the guidelines. For example, in a case related
to PMSCsLawyers for Palestinian Human Rights v G#8nesty International found that the
NCP rejected one of thel | egati ons because it found that t
services did not make a Asubstanti al contri bu
certain Israeli government facilities and operatidhBut this test, as formulated biye UK NCP,
is not reflected in th®©ECD Guidelines Rat her , the guidelinesd AC
Rightsodo chapter states that HAwhere an enteropr
[adverse human rights impact] it should take the necgssips to cease or prevent its
contri®ohiionimplies a | ower threshold of culp

test that was adopted by the NEP.

As a statebased noxudicial mechanism, the NCP system has the potential to be an

effective remedial avenue for victims of PMSC harm. But Amnesty International and OECD

143 OECD Watchsupranote 40 at 19, where the cases are also cited. Between 2012 and 2015, only 4 cases (4%)
resulted in a statement of wrongdoing by eitherNK#° or the company; six cases (6%) resulted in an improvement

in corporate policy or due diligence procedures, or both; one case (<1%) led to a direct improvement in conditions for
victims of corporate abuses; and no case resulted in compensation fosvicti

144 |nitial Assessment by the UK National Contact Point for the OECD Guidelines for Multinational Enterprises,
Complaint fromLawyers for Palestinian Human Rights v G4S, May 2@a4a 29.

145 OECD, OECD Guidelines for Multinational EnterpriseShapter I\ Commentary on Human Rights.

146 Amnesty Internationakupranote 40at 5.
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Watch have shown that this is not the case for the time being. Both organisatiomatesemilar
recommendations to improve the structure and functioning of NCPs. These recommendations
include the introduction of independent panels of experts from the fields of human rights and
environmental law; the introduction of thiphrty oversigho f t he NCPs & oper at |
consistency with th©ECD Guideline8 admi ssi bil ity criteria and

delivery of remedies as more meaningful outcoffres.

1"l Claims Against the PMSC through N&tateBased NorJudicial Mechanisms: N¥SC

Grievance Mechanisms

It is also possible for victims of harm by PMSCs to obtain redress directly from the PMSCs
themselves through their grievance procedures. This option, however, is not always available as
PMSCs are under nmternationallegal oblgation to provide a grievance procedure. All
international instruments that speak to the matter of grievance mechanisms, suchJBis the
Guiding Principles on Business and Human Rigfftenly ever mention the provision of corporate
grievance mechanisms as @&thical obligation. Rather, it is the expansion of transnational
regulatory efforts that have made the most progress on this front, witihte¢neational Code of

Conduct for Private Security ProvidefsCoC)*° being at the forefront of this movement.

147 bid at 89 and OECD Watchsupranote 133 at & .

18 The International Code of Conduct for Private Security Providenine: <http://icoca.ch#.

19 Human Rights CounciProtect, Respect and Remedy: a Framework for Business and Human Rights: Report of
the Special Representative of the Secre@eyeral on the issue of human rights and transnational corporations

and other business enterprisdem Ruggie, UN HRCOR, 2011, UN Doc A/HRC/17/31 (21 March 2011), online:
<http://www.businesfiumanrights.org/media/documents/ruggie/ruggéding-principles21-mar2011.pdf>
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ThelCoC is a product of a Swiss government initiative and the International Committee
of the Red Cross and has been supported by regional PMSC associations such as the International
Stability Operations Associatidf’? the ParAfrican Security Associatiof! and the Security in
Complex Environments Group?The ICoC is a progressive and commendable attempt to improve
regulation within the global PMSI. It provides clear human rights standards that must be
incorporated into PMSCs O iciestaad beeoine apmicalgeoto at e
PMSCs in their operations and their subcontr&éta. grievance mechanism is provided for in
paragraphs 66 and 67 ofthe ICBCL. t i s meant to be supervised b

the International Code of Conduct forite Security Providers Association (ICOCA), a

10 nternational Stability Operations Association, online: ISOA <http://stakbfigrations.org/>.
151 panAfrican Security Association, online: PASA <http://www.paxfdca.org/>.

152 Security in Complex Environments, online: SECG <http://www.sceguk.org.uk/>.

153 paras 1619, ICoC.

154

66. Signatory Companies will establish grievance procedurasgldress claims alleging failure by the Company
to respect the principles contained in this Code brought by Personnel or by third parties.

67. Signatory Companies will:

a. establish procedures for their Personnel and for third parties to report allegations of improper and/or
illegal conduct to designated Personnel, including such acts or omissions that would violate the
principles contained in this Code. Procedures mudtipeaccessible and offer effective remedies,
including recommendations for the prevention of recurrence. They shall also facilitate reporting by
persons with reason to believe that improper or illegal conduct, or a violation of this Code, has occurred
or is about to occur, of such conduct, to designated individuals within a Company and, where
appropriate, to competent authorities;

b. publish details of their grievance mechanism on a publically accessible website;

investigate allegations promptly, impalyeand with due consideration to confidentiality;

d. keep records about any such allegations, findings or disciplinary measures. Except where prohibited or
protected by applicable law, such records should be made available to a Competent Authority on
request;

e. cooperate with official investigations, and not participate in or tolerate from their Personnel, the
impeding of withesses, testimony or investigations;

f. take appropriate disciplinary action, which could include termination of employment in cagedarfig f
of such violations or unlawful behaviour; and

g. ensure that their Personnel who report wrongdoings in good faith are provided protection against any
retaliation for making such reports, such as shielding them from unwarranted or otherwise inappropria
disciplinary measures, and that matters raised are examined and acted upon without undue delay.

o
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multistakeholder association composed of PMSCs, states, and civil society organt$afibiss.
mechanism, particular to the PMSI, has the potential to improve access to remedies for victims of
PMSC harm. Ints current state, however, the mechanism is riddled with shortcomings that need

to be addressed.

Firstly, there is no prescribed procedure for the grievance mechanisms offered by PMSCs.
Individual PMSCs are contractually obliged to offer such mechanisuishby are currently
all owed to fashion them as they please. Gr ant
of fer effective remedies, including recommend:
any consistent, coherent, and publidiggocedures, it will be difficult for potential claimants to
assess and consider the mechanism as engendering any of those principles. This will also result in
a significant lack of predictability, certainty, and reliance upon the grievance mechanigmsVic
can never really know what to expect from each individual PMSC as the remedial process will

vary from PMSC to PMSC.

Second, the grievance mechanism does not currently provide for gdaniyddecision
maker at any stage of the process. Rather, eBtBCPis responsible for conducting its own
investigations and reaching a conclusion on the remedy and actions that it considers to be
appropriaté® Such a process, irrespective of the principles that guide it, will suffer from at least
a perception of lackig impartiality, objectivity, and independence. Without structural changes that
can guarantee due process and procedural fairness, it will be difficult for the grievance mechanism

to be considered truly accessible and legitimate in the eyes of the ckaiimant hopes to serve.

BBFor a list of | COCA members, see International Code o
<http://icoca.ch/en/membership>.
16 para 67(c) ICoC.
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Third, and as a result of the previous two points, there is no guarantee that the remedies
available at the end of this process will be full remedies. The ICoC merely provides that PMSCs
shoul d fhave suf fiincplaeemat all fimesita meei reaasonably gntcipatet y
commercial liabilities for damages to any person in respect of personal injury, death or damage to
pr op &ITheke isto provision regarding how remedies should be conceived or delivered, as
suggestedby OECD Watch, which advocates that remedies should assure cessation of the
violence; reparation of the harm that has occurred; and adoption of measures to prevent future
violations. And for those PMSCs that will also become members of the ICOCA, thsigmevn
t he | CAtiCles ofAssociatiodo not provide any better recourse for victims. Where it sees
that a remedy may not be appropriate, the ICOCA offers to recommend alternative avenues that
the claimant may pursue, or actions that the PMSC aies; Where the PMSC has not acted in
good faith, the ICOCA reserves the right to take action against the PMSC, which may include
suspension or expulsion from the ICOCA. The ICOCA categorically refuses to impose an award
on the disputing partié8® While sone disciplinary action can be taken against the PMSC, the

claimant would still be left trying to pursue access to an effective remedy.

The 1 CoCb6s grievance mechanism is a step
to remedies for victims of PMSCalm. Much more, however, needs to be done to make it

satisfactory, given some of the shortcomings that have been identified above.

157 Para 69 ICoC.
158 para 13.2.5 ICOCA Articles of Association.
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IV. The Problem of fAccess to Justiceo

The final aspect to be considered in an assessment of the current avenues available to
victims of PMSC harm, an aspect that affects all of the avenues that have already been discussed,
is the broad matter of faccess to justiceo.
defines faccess to justi ce orompooriandisadvantagedi t y
groups, to seek and obtain a remedy through formal and informal justice systems, in accordance
with human right s PWhile adcgsd tejastica codcerrss tcam heldefimets . 0
simply, responding to them is a complaxd difficult challenge. In the context of PMSC harm,
there are two factors that should be noted when assessing concerns about judiciajjadidiabn
mechanisms. First, as the claimants are likely to be poor and disadvantaged, it is equally likely that
they may not be aware of their rights and thus of how to vindicate them. Second, the matter of
vindicating those rights will be complicated by the fact that claimants may be living in complex
environments. Complex environments are areas experiencing avergry from unrest or
instability, whether due to natural disasters or armed conflicts, where the rule of law has been
substantially undermined and in which the capacity of the state authority to handle the situation is
diminished, limited, or nomxisten.'®® Beyond these two factors, there are particular access to

justice concerns posed by the different kinds of mechanisms.

Beginning with statdased judicial mechanisms, that is, the courts, some researchers have
found that local communities in countriegth high levels of PMSC activity tend to be sceptical

of courts and to favour more traditional, retiate justice for&! The formality of courts tends to

159 UNDP, Sharing Experience in Access to Justice: Engaging with-State Justice Systems & Conducting
Assessment010) at iii.

s pefinitionsdé, |1 CoC.
181 See e.g. GSDRGSafety, Justice and Seity: Topic Guide( Jul 'y 2016) at 1-State Justice WOMEN,
Systemso, onl i ne: <htt p: / / womstatefustidesystenrs.otml>; OUNgWE@MEN,a r t i c | ¢
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be viewed as being very foreign in comparison to more local conceptions of justice. Local
claimants,therefore, may place little trust in stdiased judicial institutions. Second, with the
courts often being based in countriesd urban
rural areas, access to the courts can involve an onerous joulaieyas living in the rural areas

can easily become dissuaded from pursuing legal recourse because of the time and cost of pursuing
the claim. This concern is particularly grave where the legal action may have international
components to it due to matteskjurisdiction and international law. The international element
would complicate issues of finding legal representation in the foreign jurisdiction and the logistical
challenges of facilitating witness testimonies, evidence collection, and other puadcsims.

Finally, courts in complex environments may not have the resources to support claimants through

schemes such as | egal aid, thus further di min

Nonjudicial mechanisms, at least if | consider the NsyBtem and the PMSC grievance
mechanism, share similar i ss tPeAgprimany concarethat ont e x
both have to address is that of accessildility many cases, claimants do not even know that the
mechanisms exist or are availatdghem. Consequently, there is much work that needs to be done
in terms of outreach and education of the local communities on the other options that are available
to them besides the courts. This work, however, requires a significant investment ioae toatr
may not always be available to these mechanisms. Second, once they know about these
mechanisms, potential claimants may still not be able to access them because they are not well
located or simply few and far between. Third, and in a fashionasitoilstatdbased mechanisms,

there may be a tension between international and local conceptions of justice. The NCP and the

UNICEF & UNDP, Informal Justice Systems: Charting a Course for Human Rigated Enggement{September
2012).

162 several of the concerns raised here are reflected in the effectiveness criteriajtaticiahgrievance
mechanisms as provided in Principle 31 of the UN Guiding Principles.
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ICoC are products of legislative processes occurring beyond local communities, and so the
procedures involved may foster apprehensand distrust among local communities, thus further
dissuading them from using these mechanisms. Relatedly, local communities may be hampered in
their use of these mechanisms because of international staff who may clash with the local
communities. Thislash could be caused through failures to communicate. Both OECD Watch
and Amnesty International have reported that NCPs often require claimants to bear the cost of
translating their evidence and documents in order to submit their claims. Such addeceansts a
unnecessary burden for claimants utilising these mechanisms. Fourth, international staff may not
understand or appreciate the particularities of the local context, which may impede their ability to
serve claimants well. Viewed from the perspectivedfai mant s, the i1 nternat.i
appreciate adequately the political, social, economic, gender, religious, or cultural intricacies of

the local context may limit the appeal of these mechanisms for local communities.

Conclusion

This chapter has served to provide the backdrop for the rest of the thesis. In providing a
cursory exposition of the current remedial avenues available to victims directly against PMSCs for
harms caused by PMSCs, it has aimed to demonstrate how these avenuéslied with
challenges both jurisprudentially and practically. It has shown how the current remedial avenues,
which include state and nestate, judicial and nojudicial mechanisms, can be inconsistent,
inefficient, and ineffective. Victims thereforade significant challenges in trying to seek recourse
against PMSCs. In the next chapter, | take a look at the state of regulation across the PMSI to show

how divergent approaches to regulation have helped to cause this situation.
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Chapter Two: Regulatiom Disarray

Introduction

The need for access to remedies for victimbarincommitted byPMSCsis a symptom
of anascent and underdeveloped regulatory framework across the intlustiy.e e d, c o mment
criticisms of PMSCs operating | e g al 2% & suppomed ldy a dearth of both civil and

criminal cases against PMSCs as well as growing numbers of reports of PMSC wrongdoing.

The difficulty in developing appropriate regulation can perhaps be attributed to two
primary factors. First, there is a digence in the approaches to regulation taken by states. This
divergence is reflected in the varied regulatory frameworks within states and has also resulted in a
failure to produce a widely endorsed and applicable internationalentaon specific to the
PMSI1%*As a consequence, PMSCs are able to profit from governance gaps within states through
regulatory arbitrage. Second, while there has been a positive response to this problem by private
actors within the industry, which have countered governancetepsgyh the promulgation of
transnational regulation, there is perhaps too much transnational regulation and too much of it that
lacks teeth. A= result, there has developed a kindegfitimacy crisis hampering the potential
effectiveness of this transi@nal regulation. And these two factors, when considered together,
demonstrate a lack of communication and congruence among actors regarding the global

governance of the PMSI. It is regulation in disarray.

In order topresenthis situation of disarrayhis chapter proves an overview of the current

state of regulation within the global PMSI at the different levels of gover@atheeinternational

r, oifWabrsypvafoted8. i t s, and the Vacuum
Chapter.
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(Section 1), the national (Section II), and the transnational (Section Ill). In doing so, the exposition
will demonstrate the diversity in regulatory standards, the divergence in regulatory approaches,
and the resultant lack of congruence across the governanceTéneetgpe ofegulationdiscussed

in this chapteis broader than the matter of access to remgdig@ish was discussed in the previous
chapter, as it also includes aspects pertaining to certification, licensing, vetting, and monitoring. It
is also important to add that when considering the development of regutaeamethod or the

approach is jusas important as the output, if not more so.

l. International Initiatives toward PMSC Reqgulation

While mercenarism may be regarded as the second oldest profession in the world, the
modern representation of that profession, in the form of a corporate actor, is a phenomenon new
to international lawAnd international lawnfortunatelyhas been slow toatch up and to respond
to this corporate actor, the PMS&.There is no international convention regulating the use of
PMSCs. Rat her, there is a codification of sta
PMSCs, thévlontreux Documentand here is work being done by the UN to prepare and conclude

aDraft International Convention on the Regulation, Oversight and Monitoring of PMS8Cs

The Montreux Documenst a product of the collaboration between the Swiss government
and the International @amittee of the Red Cross (ICRC) and was drafted in response to growing

concerns that PMSCs and the states that hired them were operating within a legal vacuum. As

¥Ssee Al ntroductiond Chapter.

186 Drafted 13 July 2009. Its development is currently under the mandate of a UN Human Rights Counreitd&aen
intergovernmental working group, online:
<http://www.ohchr.org/EN/HRBodies/HRC/WGMilitary/Pages/OEIWGMilitarylndex.aspx
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such, it is a codification of existing international legal obligations with respect to PNISEs.

neither a legally binding international legal instrument nor does it create any new obligations for
states. Its significance lies in the fact that it was a public affirmation by states that international
human rights and humanitarian laws applie®kSCs, that there islex lataof st at es 0 e X
duties to protect human rights and to respect the laws of war when dealing with PMSCs, and thus
that there is no legal vacuuifl.Participation in théMontreux Documets s cheme has gr
fifty -four staes from its original seventeéf? and three international organisations have joined
through communications of support. They are the European Union, the Organization for Security
and Coeoperation in Europe (OSCE), and the North Atlantic Treaty Organiz&¥l8ifO). The

Montreux Documerntself is divided into two parts. The first part provides what obligations a state

may have, depending on its classification as a home, contracting, or territorial state. In the second

part, the documentipescsvi dtbdat7haffgadbtdowr atates

The Montreux Documenthowever, suffers from a few structural weaknesses. First, it is
primarily focused on and applicable to cases of armed conflict, as is stated within its Pfeface.
This is probleratic given the range of clients to which PMSCs cater, the services they may offer,
and the situations within which they may operate. Second, while its good practices may offer

means for states to better adhere to their international legal obligationsrénstl relatively

¥"James Cockayne, f@ARegulating Privat e Négbtitiort, Weaknessea d Se c U
and Promise of the Montreux Documento (2009) 13:3 JC &
188The original seventeen states were Afghanistan, Angola, Australia, Austria, Canada, China, France, Germany, Iraq,
Poland, Sierra Leone, South Africa, Sweden, Switret] the United Kingdom of Great Britain and Northern Ireland,

Ukraine, and the United States of America. They have since been joined, in chronological order, by the Former
Yugoslav Republic of Macedonia, Ecuador, Albania, Netherlands, Bosnia and Hereed@érdece, Portugal, Chile,

Uruguay, Liechtenstein, Qatar, Jordan, Spain, Italy, Uganda, Cyprus, Georgia, Denmark, Hungary, Costa Rica,
Finland, Belgium, Norway, Lithuania, Slovenia, Iceland, Bulgaria, Kuwait, Croatia, New Zealand, Czech Republic,
Luxembaurg, Japan, Ireland, Monaco, Madagascar, and Estonia.

¥9See par a MontreiPDoeumentc exh,i ch provides that, #fAthis documen
of States and PMSCs and their personnel (Part One), and provides States with games pogatomote compliance
with international humani tarian | aw and human rights |
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vague and could benefit from greater detail and clarity, which coudthbancedy other PMSI

actors. Finally, while thevlontreux Documenhas received the backing of large home and
contracting states, such as the United Statesmericaand the United Kingdom, there are not
many territorial states that have done the same. The challenge this presents is that if territorial
states tend to be those that are experiencing high PMSC activity due to conflict, fragility, and or
political instability, then they are the countries that need the regulation the most. Their noticeable
absence from the Montreux process is a worrying sign and could suggest that little is being done
to ensure active compliance with their international legal obligati®his is the case in conflict
zones across Africa and Latin America. A recent report that assessed the effectiveness of the
Montreux Document i ve years after its |l aunch in 2008
Caribbean region only four countribave endorsed tHdontreux DocumentChile, Costa Rica,
Ecuador, and Uruguay. The lack of interest of the region in the Montreux process is surprising

considering PMSCs in the refy% on are the most

There has been some warkdertakerio improve the state of international law in this area
at the UN through the creation of several working gréthand the drafting of a Uigroposed

international conventiok? Progress, however, has been sluggish due to diverging national

170 Rebecca DeWinteBchmitt, ed. Montreux Five Years On: An Analysis of State Efforts to Implement Montreux
Document Legal Obligations dnGood Practiceg2013) at 33, citing Graduate Institute of International and
Development  Studies, Small Arms  Survey  2011: States of  Securitf2011), online:
http://www.smallarmssurvey.org/publications/type/yearbook/smathrmssurvey2011.html

"1 This includes the Special Rapporteur on Use of Mercenaries as a Means of Impeding the Exercise of the Right of
Peoples to Self Determination in 1987, thd Working Group on the Use of Mercenaries as a Means of Impeding

the Exercise of the Right of Peoples to Self Determination, which replaced the special rapporteur in 2005, and then
the OperEnded Intergovernmental Working Group to Consider the Possiloffitiglaborating an International
Regulatory Framework on the Regulation, Monitoring and Oversight of the Activities of Private Military and Security
Companies, which was founded in October 2010.

172 Draft International Convention on the Regulation, Oversiid Monitoring of PMSGgrafted 13 July 2009. Its
development is currently under the mandate of a UN Human Rights Counciénged intergovernmental working

group, online: &ttp://www.ohchr.org/EN/HRBodies/HRC/WGMilitary/Pages/OEIWGMilitarylndex.aspx
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positions on how theonvention should be developed. At present, the two UN working groups in

this area are the WG on the Use of Mercengiesid the OpetEnded Intergovernmental WAS

The WG on the Use of Mercenaries has been collating reports of regulatory frameworks in
naional PMSIs and has prepared the initial draft of a possible convention on P{2$8s Open
Ended Intergovernmental WG took over this project and is now working toward elaborating that
draft convention. The draft convention advances discussions on éneainbnal regulation of
PMSCs to the extent that it establishes an acceptable definition of PMSCs, it provides for both
individual criminal liability and state responsibility, and it introduces an international committee
for the registration and oversightt PMSCs. That said, the draft =c
among states is weak, it does not elaborate a sufficiently strong remedial procedure for PMSC
victims, and it controversially attempts to delimit activities that can and cannot be outstourced

PMSCs through the creationofrdne | egabl e fii nherently gover nmen

ReportsfromtheOpeEnded | ntergovernmental WGoés firs
all states were in favour of improving regulation within the global PMSI, there sigmdicant
divergences on what they considered to be the best appfé&dme state delegations, coming
largely from the Global South, such as those from Nigeria, Algeria, and Honduras, supported the

elaboration of an international legally binding instient to address current problemSOthers

13 The UN Working Group on the Use of Mercenaries as a Means of Impeding the Exercise of the Right of Peoples
to Self Determination was established by Resoluti@®622 of the Commission on Human Rights.

174 The OperEnded Intergovernmental Working Group to Consider the Possibility of Elaborating an International
Regulatory Framework on the Regulation, Monitoring and Oversight of the Activities of Private Military and Security
Companies was established by URE Resolution 15/26.

175 UN Doc A/IHRC/WG.10/1/2.

6 UNHRC, Summary of the First SessjdsN Doc A/HRC/WG.10/1/CRP.2 (2011) [Opemded Intergovernmental

WG 1%t Session] and UNHRCReport of the Opeended Intergovernmental Working Group to Consider the
possikility of elaborating an international regulatory framework on the regulation, monitoring and oversight of the
activities of private military and security companies on its second seddbddrDoc A/HRC/22/41 (2012) [Open
Ended Intergovernmental WG@%Sessial].

177 OpenEnded Intergovernmental WG! Bessionibid at paras 5&8, 60 & 62.

68



were open to the idea but thought that the conversation was premature; not enough had yet been
done to clarify what the existing law on the subject matter was and how effective'it\waso

doing, they gave tacit support to tiéernational Code of Conduétr Private Security Providers

and theMontreux DocumentAnd then states such as the United Kingdom and the United States

of America situated at the other end of the spectrumgvegposed to the idea of developing an

international treaty!’®

The divergences in regulatory approaches
relationship with PMSC&° The regulatory approaches reflect competing politics regarding
PMSCs, which beaue diffuse legal questions, as is often the case in public international law. This

paragraph fromthe Opdgan ded | nt er g o VFiestrSassia Repadkemplifes this:

In relation to legal considerations relating to the elements in the draft convention,
some delegations expressed concerns about the fact that some of the principles
incorporated in the draft convention seem to run counter to existing legal
principles, or pinciples that have been identified or are on the agenda of other
fora, in particular the International Law Commission. Some delegations pointed
out that it is problematic that the draft convention attempts to solve legal
problems that remain under disciessby Member States, including in areas
such as State responsibility, the implementation of the principle of the
responsibility to protect, the regulation of the notion of legitimatedefince

and the use of force in international law. One delegat@mnt@d out that the

draft convention may prevent States from contracting out certain core State

178 1bid at paras 42.
179bid at paras 54 & 59;
180 See Section Il of this chapter.
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functions, the scope of which remains unclear and may vary from State to State.
In addition, it was noted that the creation of a new treaty monitoring mechanism
was inopportune at a time when the whole system of treaty bodies was being
reviewed. Finally, it was mentioned that the draft convention did not take fully
into account other legal frameworks that are currently being negotiated, such as

the draft arms tde treaty!8!

Such impasses are a common feature of multilateral instrument negotiations, which is why
the incorporation of actors outside of the public international legal order into negotiations could
help to better steer the conversation on issues that do not matter within a particular industry
beyond the confines of the public international legal order. The inability to reach a consensus is
reflected in the individual national approaches to PMSI regulation, and it is to these that | now

turn.

. Stak-Level Responses to PMSC Requlation

There is a vast discrepancy in the sophistication of regulatory frameworks for PMSCs
across national jurisdictions. Key contracting and home states, such as the United States and the
United Kingdom, tend to have morewkloped regulation because of the size of the PMSI within
their countries and the value that PMSCs generate in their economies. Conversely, states that have
a large number of PMSCs operating within their territories tend to be poorer countries with

underekveloped or poorly functioning regulatory frameworks. This underdeveloped regulation is

181 OpenEnded Intergovernmental WG' Bessionsupranote 162 at para 43.
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of particular concern because it is in these territorial states with complex environments that PMSC
misconduct tends to be reported and not fully redre$8&lch an irbalance across states does

not allow for the effective regulation of a global industry.

This section presents a few examples that demonstrate the spectrum of regulatory
approaches and challenges across national jurisdictions. It approaches the quesitomalf
legislation through themes such as how various states view the legitimacy of the industry, their
history with the industry, and their capacity to regulate it in order to draw out the diverging
regulatory approaches among states. Consequensystiort exposition on national laws and
approaches to PMSC regulation highlights some of the obstacles to effective global regulation that

may arise from this divergence.

a. On the Matter of Legitimacy

First, states differ in their perceived legitimacytioé PMSI. While the United States and
the United Kingdom look favourably upon the use of PMSCs, states such as Afghanistan and South
Africa are in favour of I imited use, if not a
history with PMSCS. fie United States of America is the largest home and contracting state within
the global PMSI. While the US government had previously made use of PMSC services during

engagements in Somalia, Haiti, and Kuwait during the 185Gss well as the Kosovo War in

1998, more serious engagement with PMSCs began after the United States entered Afghanistan in

BopDefiniti@ompl,exl CorCvi ronments are fAareas experiencing
whether due to natural disasters or armed conflicts, where the rule of law has been substantially undermined, and in
which the capacity of the state authority to hanidéesituation is diminished, limited,ornenx i st ent . 0

183 Singer,Corporate Warriors supranote 10 at 143ff.
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2001 and Irag in 200%* The exponential growth of engagement with PMSCs arose due to
problems of poor planning, insufficient troop numbers, and the fear of haviagmit these
situations to the American public in the run up to the 2004 presidential elefions.
Notwithstanding that it is widely accepted that this surge in PMSC contracting occurred,
ascertaining precise figures regarding its size has proven dnalergging. Statistical reporting

from US government sources has been complicated by challenges such as actually defining what
a PMSC is, given the range of services that PMSCs can provide to the functionally different arms
of the government, each of whidh an institution of its owd®® That said, the Congressional
Research Service has reported that, between 2007 and 2012, the Department of Defense (DoD)
had contract obligations in both Iraq and Afghanistan that were worth approximately $160
billion.*®” Contractors in those two theatres of war accounted for more than 50 per cent of the total
military force, with the peak number of DoD contractors (US nationals,-towdtry nationals,

and local nationals) in Irag reaching 163,591 in December 2007 and innAdtgimareaching a

peak of 117,227 in March 2012 Further statistics show that the US Agency for International
Development (USAID) and the Department of State (DoS) spent $5 billion and $4 billion,
respectively, in Iraq between 2003 and 268 Bufficeit to say, the United States has been rather

keen on the use of PMSCs with no signs of abatement of this trend.

184 See Huskey & Sullivarsupranote 118.

185 Singer,Corporate Warriors supranote 10 at 243ff.

186 Huskey & Sullivansupranote 118 at 82; seealso DeWinterSchmitt,Montreux Five Years Qisupranote 156

at 17.

¥"Moshe Schwartz & Jennifer Church, @AThe Department of
Operations: Background, Analysis & Issues for Congress:
188 |pid at 2, 24 & 25 (noting that these numbdarclude logistical support services not included in the MD definition

of PMSCs.

189S Congressional Budget Office Rep@to nt r act or s 6 Suppor t(2008at8l. S. Oper ati
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Similar usage and approbation of PMSCs can be found in the United Kingdom. The United
Kingdom is the second largest home state for PMSCs, witlh th& doreign PMSCs operative in
Iraq between 2003 and 2011 having been registeredfidmmong these PMSCs are some of the
worl doés | argest, such as G4S and Aegis Worl d.
PMSC services as demonstrated by the®Jdr ei gn and Commonweal th Of

almost £161 million in conflict zones between 2010 and 2841.3.

South Africa, on the other hand, takes a starkly different approach toward regulating its
PMSI. South Africa is home to a large number of PMSCsynad them sprouting into existence
at the end of apartheid in 1994. At that time, there was a readily available supply of highly skilled
soldiers from the South African Defence Forces. And from this pool of soldiers emerged
companies such as Executive Games, which rose to a level of international recognition, or
notoriety rather, due to operations in Angola and Sierra LE8nccording to Abraham, this
development of the PMSI was at odds with the envisaged image and essence of the new South
Afrfica. Heo mment s that A[t] he export of South Afri
in support of often dubious regimes clearly posed a source of major embarrassment for a
government committed to uphol ding amnewfound er nat
status as huma A% This igvblitementdnhtizenipeirnal mffaics of postcolonial
African states and beyond helped to shape the South African regulatory approach to PMSCs: an

outright ban on the export of mercenary serviéés.

190 DeWinterSchmitt, Montreux Five Years Qssupranote 156 at 20.

191 UK Foreign & Commonwealth OfficeResponse to Freedom of Information Act 2000 Request Ref:126@0

September 2012), online at: Gov.uk
<https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/3550220668-.

192 5inger,Corporate Warriors supranote 10at 106115.

193 Abraham supranote 22 at 85.

®Amelia Bester & Faustin Z Ntoubandi, AThe Regul atory
Africao (-WAROReporti R&Ribnyl Report Series 18/09 at 3.
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b. DivergingRequlatory Approaches

The United States, the United Kingdom, and South Africa are major players within the
global PMSI but have different takes on the legitimacy of PMSCs. And thus there is divergence in
how they manifest these positions on the legitynafcPMSCs, with some advocating for strong
legislation to regulate and others opting for-setjulation. In this instance, the United States and
South Africa have adopted strong legislation, but the UK, which views PMSCs more favourably,

has opted for enorelaissezfaire regulatory approach.

In order to facilitate such extensive outsourcing, the US government has implemented a
relatively sophisticated contracting process that spans several agencies and diffiei&étice
of Management and Budget (OMProvides central guidelines to government departsemd
agencies as to what functions may be contracted out primarily th@Nth Circular A76.1%
Beyond this, there is a web of regulations and guidelines that provide for the licensing and
registrationof PMSCs as well as their conduct during operati§hgurther, depending on the
nature of the service being provided, there are associated criminal and civil law instruments that

aremadeapplicable to PMSCs and their contractts.

South Africasimilarly has strong legislation on PMSQGsut on the opposite end of the
spectrum in the form of its absolute b@his came first through tHeegulation of Foreign Military

Assistance Act of 1998 and then théProhibition of Mercenary Activities and Regulation of

195 OMB Circular No A76: Performance of Commercial Activities (Revised 148@perseded) (Washington, DC:
White House Office of Management and Budget, 1999).

1% See generally Huskey & Sullivasypranote 118 at 12ff.

197 See Section I(e) of Chapter One. Other instrumimictade theMilitary Extraterritorial Jurisdiction Act and the
solatia payments system. See generally Huskey & Sullstgsranote 118.

198 Regulation of Foreign Military Assistance Act 15 of 1988fr) [RFMA].
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Certain Activities in Country of Armed Conflict Act 208BAlthough the 2006 act was meant to
amend the 1998 act, it shoudd pointed out that it isot yet in force, and there is no indication of
whenit will be, despite the fact that it was assented to by former President Thabo Mbeki #{%2007.
The 2006 act is also supplemented by Bnivate Security Industry Regulation Act,56hich
established the Private Security Industry Regulating Authority (R The PSIRA is
responsible for the registration of private security providers, as well as the promulgation and
implementation of national standards for recruitment, training, and overall policing of the private

security industry in South Africa.

Standirg apart from these two positions is the British approach to regulation. The British
government is more concerned with facilitating the export of British PMSC services and thus
adopts a more fremarket, laissezfaire approach. Consequently, while thereaiframework
within which PMSCs must operate in the United Kingdd#it is fashioned toward ensuring that
British PMSCs, the majority of which are smahd mediunsized enterprises (SMEs), can be
competitive in a global marké® This factor may explain whthe UK government has supported

selfregulation within the global PMSI on multiple occasiéfs.

199 Prohibition of Mercenary Activities and Belation of Certain Activities in Country of Armed Conflict Act 26 of

2006

200 DeWinterSchmitt,Montreux Five Years Qsupranote 156 at 144.

201 private Security Industry Regulation Act 56 of 2@8Afr), ch 2. This has since been amended, in part, by the

Private Security Industry Regulation Amendment Bill 2(B4fr), B27-2012.

2see Kerry Alexander & Nigel White, fAThe Regul atory Ct
UKo ( 2 0 0WAR NBtiBnal\Report Series 01/09.

2035ee Clive Walker&ave Wal ker, fAContracting Out War? Private Mi
United Kingdomo (2005) 54 1 CLQ 651.
204Richard NortorT ay | or , fAFor ei gn-R@fgfuil @a¢ i tom RPmoop @I Gaadiaf2aMi | i t ar

April 2009); DeWinterSchmitt, Montreux Five Years Qrsupranote 156 at 22; Henry Bellingham, Parliamentary
UnderSecretary for Foreign & Commonwealth Affairs Announcem@ngmoting High Standards in the Private

Military and Security Company Industfg1 July 2011)online at: Gov.uk <www.gov.uk> (considering regulation on

the PMSI as part of its broader policy of HAincreasing
OpenEnded Intergovernmental Working Group to Consider the Possibility of Elabgratm International
Regulatory Framework on the Regulation, Monitoring and Oversight of the Activities of Private Military and Security
CompaniesSummary of the First SessjddN Doc A/HRC/WG.10/1/CRP.2 (2011) at para 54.
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c. On the Matter of Capacity to Requlate

Finally, beyond the states that differ in their regulatory approaches, there are those states
in particular that havéied to implement strong legislation given the presence of PMSCs within
their jurisdictions but have lacked the resources to enforce that legislation effectively. This is
usually the case with territorial states that may be in the throes of confliclitarabanstability,
such as Iraq, Afghanistan, and Somalia. But some home states, such as South Africa, also find
themselves in this situation. In the case of South Africa, we find that the PSIRA, the national
regulator, faces challenges in the enforcenoéits mandate due to bureaucratic obstacles: a lack
of resources and communication with other national PMSI regulators. Del Prado reports that
between 2,000 and 4,000 South Africans were working in Iraq in 20A0other South African
news article repted that 450,000 South Africans were working in conflict areas, despite South
Africads prohibition of PMSCs, and thu® deeme
Figures such as these hint at why the South African government might be opemtatve shift
in its approach. Juma and Tsabora comment that, following the release bukie African
Defense Reviewf 2012, the government has decided to move from a position of prohibition to
regulation of PMSCs in light of wider international reggoty initiatives and the sustained growth
and impact of the PMSP"Not wi t hst anding this devel opment,

regulation will be slow and cautious, given its history with the industry. It may have been one of

Jos® L G-mez de€bnPemadiboonitAo UR&gul ate PMSCs?0 (2012) 3
Fadela Slamdien, ASA Mer cen avesyCapeeNgvi@5 Nowemben 2010Re mai ns To
7L aurence Juma & James Tsabor a, i The Seo Militany/Secdirityi c an De
Companies (PMSCs): Heralding a Shift from Prohibition
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the first countriesa sign up to thélontreux Documerih 2007, but its support is only on pap&t.

It is more in favour of creating binding legal state obligations particular to the global®MSI.

Other instances where a shortage of resources to regulate is more likelg todngopling
effect occur in territorial states, such as Iraq, Afghanistan, and Somalia, where there is a high level

of PMSC activity and as yet unclear, underdeveloped, or inexistent regulation in the sector.

|l ragds gover nment ®udfits eeguritg @eratiens ds & attgngts for o p o
transition from an unstable conflict zone to a stable-posflict state. Of note in that respect is
the large number of PMSCs that are registamdincorporated in Iraq. The UN WG on the Use
of Mercenarnes, while on a visit to Irag in 2011, found that 89 out of the 117 PMSCs registered at
the time were Iragi companié¥. Yet despite this high level of activity, Iraq has yet to introduce
a legal framework for PMSCs, even after the dissolutidbaalition Provisional Authority Order

17 (CPA Order 1.2

CPA Order 17established general immunity for PMSC contractors from Iraqi law.
Following incidents such as the killings at Nisour Square in 2007 and outrage duerimtiraty
of the contractorérom prosecution ifraqi courts, the Iragi government pushed for a change to
the arrangement with coalition forces. In 2008, a status of forces agreement (SOFA) was signed
between the US and Iragi governments and came into force irr2008ile the SOFAextended

Iraqgi jurisdiction over American contractors, this only applied to contractors that were working

208 DeWinterSchmitt, Montreux Five Years Qsupranote 156 at 145.

209bid at 145.

210 UNHRC, Report of the Working Group on the use of mercenafea means of violating human rights and

impeding the exercise of the right of peoples todetérminationMission to lraq UN Doc A/HRC/18/32/Add.4

(2011) [Working Group on Mercenaries Addendum: Mission to Iraq] at 6.

211bid at 8 ff.

2125ee R Chuck Masn , -IfirUaSq Wi t hdr awal / Status of Forces Agreemen
Congressional Research Service Report for Congress, 13 July 2009, at 5.
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under a contract or subcontract with the United States forces. The provision did not include any of
the other US departments or agencies, such thedd@»S?!* As such, PMSCs not hired by the

US forces still operate under the immunity rules governe@m®# Order 1714 This gap in the
withdrawal of immunity was of significant concern to the UN WG on the Use of Mercenaries,
which visited the country in Jen20112° A draft law for PMSC regulation was introduced in
2008 to try to rectify the situation, but this is still before the Council of Representatives and yet to
be adopted!® And with conflict intensifying due to advancements by-state actors such &ése

Islamic State of Iraq and the Levant (ISIS), the Iragi government will have limited capacity to

implement and oversee this legislation.

Much like in Irag, the conflict and political instability in Afghanistan have made the use of
PMSCs a necessity fanternational organisations, governments, and private companies looking
to protect their staff and assets. A weak, unrdsourced regulatory framework, however, means
that there is poor vetting of the individuals who join these companies. The UN WG Usetiod

Me r ¢ e nMissione@osAfghanistareported that:

16. Former armed elements, whether considered to be warlords or anti
Government elements, could either join the Government armed forces (Afghan
National Police or Armed Forces), disband underRismbandment of Illegal
Armed Groups (DIAG) programme, transform into a public protection force in

an arrangement with local authorities (in specific regions), join the border

28Under Article 2 of the SOFA, #fUnited Steaetseds accen tdred d tnee
A n draqi persons or legal entities, and their employees, who are citizens of the United States or a third country and

who are in Irag to supply goods, services, and security in Iraq to or on behalf of the United States Forces under a
contract or subcontract with or for the United States |
2“See MasbnagfiWbBt hdr awal / St asupranotef98 & B r ces Agr eement 0,
215Working Group on Mercenaries Addendum: Mission to |seagpranote 196 at para 28.

2186\Working Group on Mercearies Addendum: Mission to Iragypranote 196 at 8ff.
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monitoring brigades or register as employees of one of the officially licensed
private security companies. Some also continued operating individually or in
small groups as armed elements, and some were hired to provide security

services, by international forceder alia.

17.In Jaldabad, for example, the Working Group was infornteat the Afghan
National Police in the province of Nangarhar had counted 500 private security
entities operating in the eastern region which were not registered with the
[Ministry of Interior]. These illegal entities, with a minimum of five men, fall

underthe definition of illegal armed groups and should be dismaritied.

The danger that arises from such contracting is not only the potential for human rights
abuses, but also a lack of transparency and accountability if former militiamen are falling under
the command and control of governmental forces. The fear here is that existing links between
former militiamen and warlords may work to further destabilise the Afghan goverAthEatther
problems that the Afghan government faces in this regard includedleenlamber of unregistered
weapons, the governmentoés inability to monito

the inability to investigate and prosecute reported crimes and a@dfises.

In response, the Afghan government began work toward theogeneht of a regulatory
framework in late 2004, which finally culminated in the production®facedure for Regulating

Activities of Private Security Companies in AfghanisiarFebruary 20082° The procedure

217 UNHRC, Report of the Working Group on the use of mercenaries as a means of violating human rights and
impeding the exercise of the right of peoples to-detérmination, Mission to AfghanistarlUN Doc
A/HRC/15/25/Add.2 (2010) [Working Group on Mercenaries Addendum: Mission to Afghanistan] at phra 16

218 |pid at para 19.

2191bid at paras 32, 4&nd 49.

220 procedure for Regulating Activities of Private Security Companies in Afghaig2da8), online Private Security
Monitor
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established, among other things, a regulatoeyt known as the High Coordination Board (HCB).
The HCB would be responsible for monitoring the activities of PMSCs, awarding licences, and
carrying out investigations in case of violation of the proceéfit\/hile the introduction of such
legislation is gositive step forward, the UN WG on the Use of Mercenaries noted the importance

of investing sufficient resources so as to ensure adequate ovéfsight.

It is evident from a cursory overview of a few countries that there is a spectrum when it
comes to thedvel of sophistication of PMSC regulatory frameworks. Not only do some countries
have more or better regulation, but there is also a distinction in the approaches toward the PMSI.
Such inconsistency and incoherera@not help the regulation afglobal bsiness sector, where
companies registered in one jurisdiction conduct business in another, for actors from another, with
employees fronyet another. There is a need to facilitate better communication and coordination
among competing regulators so as toueasa uniform application of universally accepted
standards. But adopting such standards while maintaining the current global configuration can only
have a limited impact. Somalia and many other countries that find themselves in any stage ranging
from contfict to postconflict and reconstruction will still face significant developmental obstacles
as they try to restore the rule of law and sufficiently capable governance frameworks. They will
not have the resources necessary to effectively manage a regditatoework for the PMSI
within their borders. Yet PMSCs will continue to play a role at all stages of those processes of

conflict and reconstruction. The configuration of global regulatory governance needs to change.

<http://psm.du.edu/media/documents/national_regulations/countries/asia_pacific/afghanistan/afghanistan_draft_regu
lations_on_psc_2068nglish.pdf>.

2215ee Articles 8 & 9 of thBrocedure for Regulating Activities of Privé8ecurity Companies in Afghanistamline:

Private Security Monitor
<http://psm.du.edu/media/documents/national_regulations/countries/asia_pacific/afghanistan/afghanistan_draft_regu
lations_on_psc_2068nglish.pdf>.

222\Working Group on Mercenaries Addendum: Mission to Afghanistapranote 203 at paras 757.
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An obstacle to achieving a reconfigtiom of global governance is the current
intransigence of national governments. Beyond the economic argument that so often appeals to
state governments is the ambition of achieving successful foreign policies that, from their
perspective, should drive amecessitate concerted and coordinated state action toward global
regulation. If, for example, there are warlords or former militiamen operating shell PMSCs and
the territorial state is unable to vet, licence, and monitor them, then this will pose a segats
to all stakehol der s. Regarding the potenti al
inadequate regulatory system, one need only consider the current practice of European nationals
crossing borders into Iraq, Syria, and Afghanistan to gmed groups in conflicts and then
returning to their home countries only to pose threats to internal security. This transnational threat
is the very same one that tBeplock Reportof the Committee of Privy Counsellors into the
recruitment of mercenariés the United Kingdom had to grapple with in 1¥#86The problem is

the same as it has been for generatféhstates cannot afford to have weak links.

It is for reasons such as these that a global regulatory network is required, whereby
resources necessary for different aspects of the regulatory process, such as vetting, registering, and
monitoring, need not be provided or located solely within a pdaticiate. Rather the global
network would allow for a range of other actors to perform different regulatory functions on behalf
of the state, thus facilitating an effective division of labour. This division of labour should balance
out the cost of regulain and lessen the burden on all PMSI actors. | elaborate on this idea in the

next chapter on the development of a global regulatory network, but prior to that, let me highlight

223 Report of the Committee of Privy Counsellors appointed to inquire into the Recruitment of Mercgtir&s
Cmnd 6569.
224 See Burmestegupranote 22; Taulbeesupranote 28.

81



some of the transnational initiatives that private actors have engagedrinaodt overcome

shortcomings in national regulation.

11K Transnational Regulatory Initiatives

The goal of transnational regulation is to better facilitate the actions and interactions of
global actors within a specific industry where national and interradti@gulation may have
failed 22> Transnational regulation attempts to respond to problems of fragmented market rules that
result both in and from divergent national regimes, through the introduction of uniform private
rules??® The active participation of prate industry actors outside of national and international
regulatory processes aims to provide the technological and technical expertise tHzdsetdte
regulators may be lacking. This was most certainly the case for private actors in the PMSI as they
came together to draft thieternational Code of Conduct for Private SecugrviceProviders
(ICoC) 22" The problem that can arise from transnational regulation, however, is that there can also

be multiple competing regulators of varying, overlapping scopine transnational level.

Within the global PMSI, transnational regulators have emerged in a range of sizes and

configurations. National and regional associations such as the International Stability Operations

2’See Fabrizio Cafaggi, fANew Foundations of Transnation
Linda Senden, ed§,he Challenge of Transnational Private Regulation: Conceptual and Constitutional Debates
(Chichester: WilesB| ackwel |, 2011) and Kenneth Abbott & Duncan Si
& Ngaire Woods, edsThe Politics of Global RegulatiaiNew Jersey: Princeton University Press, 2009) at 50.

26see David Leebron, fALyi mglPews wift HaPmooi zsates®n £Lh alAr

& Robert Hudec, ed&conomic Analysis of Fair Trade and Harmonizat{@ambridge: The MIT Press, 1996).
227 Anne-Marie BuzatuTowards an International Code of Conduct for Private Security Providersew ¥om Inside
a Multistakeholder Proces§&eneva Centre for the Democratic Control of Armed Forces (2015).
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Associatior??® the Security in Complex Endinments Group?® and the Pam\frican Security
Associatio’*° provide standards and regulations for their members through codes of conduct and
conditions for membershii! Like many other private trade associations producing codes of
conduct, these associations have often not been able to achieve the legitimacy required to be seen
as effective regulators because of their limited representation of other relevant stakéffolders

the extent that the initiative on AVoluntary
together states, firms, and NGOs, this is an advancement compared to solely private trade
associationg®® This initiative is limited in its regulatory scopBpwever, to the extent that it

primarily covers privateand publicsecurity provision within the extractive industRurther, the

Voluntary Principles lack enforcement capacitjhe more promising transnational regulator

within the global PMSI, which sesko incorporate all industry participants into its governance

28The International Stability Operations Association (1
nongovernmental organizations providingc t i c a | services in fragile environme
four key points: (1) to promote ethical standards in operational contractor support through the ISOA Code of

Conduct; (2) to build key relationships within and across sectors inahiitgtoperations space by identifying

common interests; (3) to advocate for the effective utilization of private sector services in fragile environments; and

(4) to facilitate business development opportunities for our members by leveraging the exglDgiveetwork. See

ISOA, Our Mission online: <http://stabilityoperations.org/>.

2297 T I8ecurity in Complex Environments Group (SCH& Special Interest Group, within ADS, which was

formed in January 2011 to define, develop and facilitate robusthatienally recognised professional standards for

the UK Private Security Sd&botutSCEGonine:r ati ng abroad. o See .
<http://www.sceguk.org.uk/abosteg/>.

20 The obj ect-African Seclirity[Asstciatior? RABA is to ensure that siégand related contracts in

Africa are solely discharged by legitimate companies complying with internationally accepted regulatory standards

and the laws and regulations of African StaB&SA is a norprofit association with the sole purpose of promgti

the goals above. Companies applying for membership have to undergo a thorough vetting process. Upon admission

as members companies have to pledge to adhere to the PASA Code of Principles, Code of Conduct and any other

rules and procedures governingthas s oci at i o nWeltomg ® PASR WIS A<http://www.pasa
africa.org/default.aspx>.

231 For a list of other industry initiatives, see Private Security Monitatystry Initiatives online: Private Security

Monitor <www.psm.du.edu>.

232 For an exposiin on | egitimacy, see Mark Suchman, AiManagi n.
Approachesodo (1995) 20: 3 Academy of Management Revi ew
Legitimacy and Accountabil it y008) 2nRedulatioryandeGotemanee 13¥e gul at or

283V/oluntary Principles on Security and Human Rigltdine: Voluntary Principles <www.voluntaryprinciples.org>.
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structur e i s t he Il nternational Code of Cond

(ICOCA).

The ICOCA is a multistakeholder initiative that is constituted by states, PMSCs, and civil
scciety organisations (CSOs). It was established in September 2013, following the launch of the
ICoC in November 2010. Serving as the independent oversight mechanism of the ICoC, the
ICOCA is registered as an association in the Swiss Canton of Genevagandrised by Articles
60 and following of the&swiss Civil Cod€SCC). It is granted legal personality by and through a
declaration in itsArticles of Associationas required by Article 60 SC& 1t s pur pose i
promote, govern and oversee implementabbrhe International Code of Conduct for Private
Security Service Providers and to promote the responsible provision of security services and
respect for human rights and national and international law in accordance with the [International
Code of Conduct]?® Members submit themselves to the authority of the ICOCA through the act
of their membership, payment of membership dd®and passing the certification procéss.
Under the certification requirements, néfMSCs a
their intent to adhere to the Code with such language as the Board may prescribe, and to participate
fully in the As?8tatés aommidbtimeihselves © pursuing tadherence dvith the
Montreux Documends well as incorporating the ICo6to their procurement proces$é$And

CSOs commit to maintaining their independence and promotion of human rights prot€ction.

234 Article 60(1) of theSwiss Civil Code r o v i d Rlssodatioastwithiia political, religious, scidiat cultural,

charitable, social or other n@ommercial purpose acquire legal personality as soon as their intention to exist as a
corporate body is apparent fr oAm ttihcdier 1arlt)i Articlessaf hoef |1aGG(
Associatdn.

B5Ar ticl e 2Arteleslof@&saciating
BEAr ticl e 1 Aricks df &spEaidns
ZIATr t i cl e 1Afticlds 6f @L3oxiation

Z8Ar ticl e 11Arxles3ofAssdato d s
2Z9Ar ticl e 3.ARBicle? of ALS@IitAM s
20Ar t i cl e 3 .ARBicle3 of AGS@i&tiAM s
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The ICOCA is constituted by a General Assembly, a Board of Directors, and a Secretariat
under the supervision of an executiveedtor. Membership is constituted by three different pillars:
the PMSC pillar, the CSO pillar, and the government pifaMembers have participatory roles
on two levels. On a first level, all members of the association form part of the General Assembly,
the supreme governing body of the association, and are entitled to equal voting*fights.
powers of the General Assembly include appro
amendments to the ICo the Articles of Associatiof** and terms of membershif> On the
second leveleach pillar isentitled to onehird representation on the Board of Directors, or four
out of twelve seats. The board is the executive decisiaking body of the ICOCA and is thus

responsible for the operatis and management of the associattén.

The ICOCA has been relatively successful in building its membership base since its
inception. The United Nations has already incorporated the ICoC inB@atsrity Management
Operations Manuahs a condition for PMSs to be selected for servit€,and so has the US
Department of Stat&® The US Department of Defense and the British government have also both
indicated their support for the ICd1 n terms of putting the |1 CoC

provisions have attady been converted into an American management system standard drafted by

21Ar t i ¢l e 3Arttleslof@&saciatins

22A1r t i cl e 6ArtBleslofQ\EsachtinG

8Article 6.4.1 | COCAOG6s Articles of Association.
A1t i cl e 6 .Adcled of ALSARIALAM s

245 Article 6.4.31 C O C Artictes of Association

26A1 t i cl e ArticleshOASshdation

247 UN Department of Safety and SecuriGuidelines on the Use of Armed Security Services from Private Security
Companieg 2012) . Paragraph 25 (a) p e gomparysa theinietmaion®dl Edsl€of mu s t

Conduct for Private Security Providerso. See also par at
S Department of State, Medi a Note, fAState Depart men
Worldwide Protective Seivc es Contractso (16 August 2013), online: U !

249 Office of the Deputy Assistant Secretary of Defeffsegram Support: Private Security Companiesline: Office

of the Deputy Assistant Secretary of Defendattg://www.acq.osd.mil/log/PS/psc.htmlWritten Statement to UK

Parl i ament from Mark Si mmonds, il nternational Code of
October 2013), online: Gokikwww.gov.uk>.
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ASIS Internation&P° and recognized by the American National Standards Ingfitu@aNslI)

through ANSI/ASIS.PSC.1. It is accompanied by an operational manual for certification bodies,
ANSI/ASIS.PSC.2, conducting the auditing process for PMSCs wanting to demonstrate
conformance to ANSI/ASIS.PSC.1. Certification to ANSI/ASIS.PSC.1, along with some
additional human rights related information, is currently one route to ICOCA certification.
Although the ANSI has some traction as an industry standard setter, it is still only a national body.
It is therefore encouraging that the International Standards Organisation (ISO) has now released

an international compliance standard 1ISO.18788, whibased on ANSI/ASIS PSC#*2

Yet, despite these advancements, the ICOCA still faces a series of challenges. Like most
transnational regulators, it competes with other regulators operating within the transnational space
for regulatory reach both geographlgadnd empirically, in terms of adherents. The danger that
can arise from this is a proliferation of standards, similar to the case of having multiple national
standards. And if there is a proliferation of regulators and standards, then it is likelgethat t
resources available for effective monitoring, enforcement, and remedial action will be thinly
spread across the industry and thus less efficient and effective. Consequently, it is necessary for
regulators in globabusiness sectots cooperate and calborate in the regulatory process so as to

achieve appropriate and adequate coverage.

05 AS1 S | nt e rleadingiorgamization forssecurity erofessionals worldwide. Founded in 1955, ASIS is
dedicated to increasing the effectiveness and productivity of security professionals by developing educational
programs and matials that address broad security interests, such as the ASIS International Annual Seminar and
Exhibits, as well as specific security topics. ASIS also advocates the role and value of the security management

profession to business, the media, governmertté t i es, and t he pubAboutASIgonliBee e ASI S
<https://www.asisonline.org/AbowtSIS/Pages/default.aspx>.
Bl The [American National Standards Institute] oversees

and guidelins that directly impact businesses in nearly every sector: from acoustical devices to construction

equipment, from dairy and livestock production to energy distribution, and many more. ANSI is also actively

engaged in accreditatiorassessing the competenc of or gani zati ons determining con
American National Standards Instituféhout ANSlonline: <https://www.ansi.org/about_ansi/overview/>.

252|S0O 18788:2015Management System for Private Security Providers
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Conclusion

This chapterhas provided @ overview of the state of regulation across the PMSI. By
exhibiting the diversity in regulatory standards, the divergencegulatory approaches, and the
resultant lack of congruence across the governance levels, | have attempted to show how,
ironically, there is both too much and too little regulation. It is a picture of regulation in disarray,
resulting in governance gapsdaa lack of accountability. Industry participants need to find a way
to collaborate and agree on a framework that provides clear, uniform, and universal laws that can
be efficiently and effectively overseen in a legitimate manner. Such a regulatory frdnoewiol
help to limit PMSC wrongdoing and ensure access to effective remedies in cases where violations

may arise. They need to create a global regulatory network.
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Chapter Three: The Development of a Global Regulatory Network

Introduction

The challeges of attaining a remedy for harm committed by PMSCs can be boiled down
to threefactors. The first isa failing Westphalian international legal system. A Westphalian
international legal system is founded and depends upon its primary actor, the statghirtthis
system, states are deemed to have the authority and primary responsibility to regulate and
coordinate activities occurring among themselves and within their territorial borders.
Gl obalisation, however , ha silitydotregelateceffeetelft>h e st &
Individually, it is difficult for a state to manage the growing number of actors whose actions and
interactions are increasingly sophisticated and dposder in nature. And for states as political
collectives operating ithe form of international organisations, the challenge is not any easier as
these organisations can be crippled by a shortage of resources, limited expertise, and jurisdictional
restrictions’>* States, confined to their territorial borders, are strugghbngddress new, shared
problems with tools that are better suited for old, contained problems. They are failing to
coordinate and produce appropriate regulatory frameworks that can effectively recognise and

capture activity in global business sectors.

The secondfactoris a burgeoningndinchoate system of transnational regulatiloat is
mired in scepticism and carried out by private actors that are perceived as lacking lawmaking and

regulatory authority. The inability or unwillingness of states to regulate has spurred a broad

253 Vivien A Schmidt, "The New World Order, Incorporated: The Rise of Business and the Decline of the Nation
State,"(1995) 124:2Daedalus’5; Susan Strangelhe Retreat of the State: The Diffusion of Power in the World
EconomyNew York: Cambridge University Press, 1996).

®4Spencer Zifcak, fAGlobalizing the Rule of Law: Rethink
ed,Globalisation and the Rule of LajMew York: Routledge, 2005).
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regulatory drive by private actors on the transnational lesesa a range of fields, such as

banking and finance, labour standards, advertising, acmmenerce> Fabrizio Cafaggi has
defined this as Atransnational private regul a
created primarily by private ag® firms, NGOs, independent experts like technical standard
setters and epistemic communities, either exercising autonomous regulatory power or

i mpl ementing delegated power, conferr®b by in
many instanceshe state has been willing to accept, support, aptdhese regulatory initiatives,

for example, by simply allowing them to happen, adopting international treaties to facilitate them,

or directly incorporating their work product into their la$#®$By doing so, statebave beemble

to increase the resources available to them for regulatory fundimoosyer greater geographic

scope, ando better tailor their regulatory responses to relevant activities. However, there are two
problems with this trend. fSt, there is a lack of coordination among private actors within global
business sectgrgesulting in a proliferation of standards emanating from as many private
regulatory associations. Such proliferation can cause competition among regulators and thus
diminish the impact that these regulatory initiatives could Ha¥8econd, and more broadly, the

perceived necessity of the state intervening or participating in these regulatory schemes of

frameworks is symptomatic of an underlying scepticism of privaté¢ @ar s 6 abi |l i ti es
5See Philipp Pattberg, #fAThe | ns tBudinassandMNoaprofit Dmanizatioms of Pr
Agree on Transnational Rulesdo (2005) 18: 4 Governance:
I nstitutions 589 and Virginia Haufl er, APrivatRb Sector

Underhill & Andreas Bieler, ed®on-State Actors and Authority in the Global Systeondon: Routledge, 2000).

256 Cafaggi,supranote 211 at 20.

®’See e. g. Err otinterst 5etidonvgeerrn,a nicMeu | Tthir ough Gl obal 28 oduct C
Buffalo Legal Studies Research Paper No. 2006 at 17ff.

258 This observation has been made in the context of several global industries such as the food and forestry markets.
See for e.g. Errol Mei di nger, -Rdhiec ABRemgunli atrabhi véhéa@a
(2006) 17:1 EJIL 47. In the case of PMSCs alone, consider the competition between the International Code of Conduct,

the Voluntary Principles on Security and Human Rights, the BIMCO Standard for the Employmentity Se@rds

on Vessels, the Paifrican Security Association Code of Conduct, and others.
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legitimate, legal regulatory frameworks. There is still a pervasive and, dare | say it, nefarious
perception that the authority to create law and to regulate must lie with public actors. Such a
perception can have a deleteriouspact on the overall goal of constructing appropriate and

alternative regulatory frameworks that capture global business sectors.

The thirdfactor, which is somewhat implicit within the first two mentioned above, is a lack
of coordination and concertedf@ft among actors within global business sectors to collectively
produce the required regulatory frameworks. The current state of regulation within the global
PMSilis a good example of this. Regulation within the global PMSI is being developed on multiple
governance levets the national, the transnational, and the international.tiemed governancis
necessary because of the assortment of actors involved and the varying range of legal rules and
systems that are applicable to those actors at any giveremo®n an international level, states
have their own public international legal obligations as codified withirvibletreux Document
on Pertinent International Legal Obligations and Good Practices for States Related to Operations
of Private Military and 8curity Companies during Armed Confl{@lontreux Documepf>® At
the transnational level, we have a multitude of codes of conduct, which are slowly being replaced
in prominence and primacy by thaternational Code of Conduct for Private Security Providers
(ICoC). And & the national level, we have domestic regulatory frameworks that vary in their
efficacy, efficiency, and sophisticatiéf.It is clear that all of the actors have attempted to respond

to allegations of t her e hiPEISCs gperate, lfiylryeng @ produca c u u m

259 Montreux Document on Pertinent International Legal Obligations and Good Practices for States Related to
Operations of Private Military and Security Companies dgi#mmed ConflicGtUN Doc A/63/467 S/2008/636 (2009)
online: ICRC <http://www.icrc.org/eng/assets/files/other/icrc_002_0996&pdf

%05ee Chapter Two of otnhails Ltehgeissilsat iSoene Satlusdoi eésNbatcionduct e
the Use of Mercenaries as a Means of Violating Human Rights and Impeding the Exercise of the Right of Peoples to
Self-Determination, online:
<http://www.ohchr.org/EN/Issues/Mercenaries/WGMercenaries/Pages/WGMercenariesindex.aspae also
DeWinterSchmitt,Montreux Five Years Qmsupranote 156.
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appropriate laws and standaf@sHowever, they have as yet been unable to collaborate in a
manner that avoids inconsistency, disunity, and regulatory arbitrage. And thus, what we have is a
patchwork of regulations thags yet to achieve congruence and cohesiveness across these levels

of governance in order to permit the effective regulation of a global PMSI holistically.

This chapter proposes to address these issues through the development of a GRN for the
global PMSI A GRNis constituted by complex collaborations among constellations of public and
private actors in different capacities, at different levels, and for different functions, each
represented as a node, all working together to produce a cogent, effistkatfextive whol&?

Its utility is founded not only upon ensuring that each actor has appropriate rights and obligations
regarding the way that they conduct their activities within the industry, but also on the appropriate
allocation of regulatory respabdity. As such, there are two pivotal features of a GRN. The first

is the creation of a central, harmonising legal instrument that can connect regulation at the three
governance leveds the national, the transnational, and the internatimald provideprocedural

and substantiveniform applicable standards. And second, a GRN allows for the possibility of
competitive auxiliary markets for the provision of regulatory services where some actors tasked

with particular legal responsibilities to regulate maymave the capacity to carry them out.

The allocation of rights, obligations, and responsibility on multiple |évabltional,
international, and transnatiodahims to address two issues. First, it responds to the problem of

t he M@Agover nan cdentifigdaby the WNhSpdcial Repeseritative on Business and

%lFor more on the al Ileeggaatli ovnasc uoufmot hweirteh ibne itnhge aP MiS1 , see
Vacuum ctlprahatwé ,18 and Caroline Hol mgvist, APrivate secu
Policy Paper No. 9 (2005).

%2The concept of a [ g oadyebeen axplored fromeatpalitical kciencéd Eerspedive.rSee e.g.
Jacob Torfing, i Gov er n afaareed The Oxfood rHRMEIDOkK iofnGovieraan(@xdordL e v i

Oxford University Press, 2012). The concept of a regulatory network considers a amatagzement of actors but

from a legal perspective, in terms of form, function, and output.

91



Human Rights, John Ruggi®® The governance gap refers to the difficulty that states have
regulating transnational enterprises because
recognised indw2%* their power relative to some staté3and the nature of their crebsrder

activities. The engagement of a regulatory model across multiple levels also ensures that all actors
within the sector can have appropriate rights and obligations accordesrtdattrough applicable

uniform legal instruments, which can then ideally be enforced in different adjudicative fora within

the network. Second, the design of the GRN aims to ensure that the overall, systemic regulatory
process can be conducted in a marthat responds to the capacity and capabilities of different
actors. This proposal challenges the traditional ptfrivate divide regarding regulation through

a promise of improved efficiency and effectiveness. It posits that responsibility for regulatory
functions should be allocated to actors not on the basis of their arbitrary categorisation as either
public or privat e, but rather on the basis o
perform a particular role. It thus advances the discusdignvernance in globdlusiness sectors

where borders are both relevant and irrelevant; states both capable and incapable; and private

regulatory initiatives both encouraged and discouraged.

The chapter is divided into three subsequent sections. Firkghi of the disparities in

regulatory sophistication and the gaps that arise from the incohesive patchwork of regulations in

263 UNHRC, Protect, Respect and Remedy: a Framework for Business and Human Rights: Report of the Special
Representative of the Secret#®gneral on the issue of humaights and transnational corporations and other
business enterprise6N DocA/HRC/8/5 (2008) at para 3; UNHR@yotect, Respect and Remedy: a Framework for
Business and Human Rights: Report of the Special Representative of the S&aeskargl on thaéssue of human

rights and transnational corporations and other business enterprigds Doc A/HRC/17/31 (2011); and see
generally Georgette Gagnon, Audrey Macklin & Penelope SimonsTadssovernance Gafiondon: Routledge,

2009).

®Fran-o0is Rsgauxondalr@or por at i onstérnational ldw: Achievaneedts alRce d j a o U |
ProspectgParis and Dodrecht: UNESCO & Kluwer Academic Publishers, 1991) at 121.

265 See e.g. Noreena HerfEhe Silent Takeovetondon: Arrow Books, 2001) at 8, who iaps that in 2001, fifty

one of the 100 largest economies in the world were corporations, while the otharifiertyere states; the largest

one hundred corporations controlled 20 per cent of global foreign assets; the general sales of Ford and Geseral Mo
were greater than the GDP of the whole of-Salharan Africa.
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theglobalPMSI, | discuss the necessity of harmonisation and of adopting a global approach to the
regulation of global business sectors. In the subsequent section | provide an outline of the
envisaged GRN for the global PMSI. And finally, in the last section, Vigeoexamples of three
governancdramework models to illustrate how the GRM the global PMS¢tould be actualised

with the ICOCA at its coreThe first case study presents the World Addping Agency (WADA)

as an example of a GRN that was developeceutite leadership of a transnational body in
circumstances of seemingly irreconcilable political differences within the sporting world. The
second and third models are from the maritime and civil aviation industries. | use them to support
the proposal of @mpetitive auxiliary markets for the provision of regulatory functions on behalf

of underresourced states that lack administrative and enforcement capabilities in light of the legal

obligations imposed on them to regulate particular aspects within the GRN

.  The Importance of Harmonisation

As is evident from the exposition on the state of regulation within the global PMSI, there
are significant divergences in the approaches to regulation and the state of its development in this
industry. Regulation withithe global PMSI, therefore, could be described as nascent, incongruent,
and largely ineffective. The introduction of clear standards through a process of harmonisation,
however, could provide some consistency and uniformity within the industry. Indeed,

hamonisation within global business sectors can bring several advantages.

First, harmonisation can have the effect of filling legal vacuums by providing rules for
situations that were previously overlooked or not catered to. The UNCITRaédel Law on

International Commercial ArbitratiorfModel Law, for example, has been the foundational text
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through which many states have introduced rules for the facilitation of international arbitf2ftions.
Prior to the introduction of thdodel Law not only were the rugeinconsistent across jurisdictions,

but some jurisdictions simply did not have any legislation in the subject area at all. The global
PMSI faces a similar challenge. States with differing market sizes have varying levels of regulatory
sophistication. Thigegulatory gap includes but is not limited to aspects of vetting contractors,
having appropriate import and export laws for the provision of security services, and licensing
weapons and contractors. As such, the introduction of a harmonising instrumienhaee the
benefit of providing rules for cases where states with little or no legislation are experiencing

increased PMSC activity.

Second, harmonisation has the advantage of providing a single set of rules in the place of
multiple sets of rules thatrd to proliferate rapidly as jurisdictions experience greater activity
within a given industry. This minimisation of legal diversity has several advantageous mini
components for different actors within the global PMSI. For PMSCs, first, a minimisatiegedf |
diversity can lead to the reduction of search and navigation ®6&sarchand navigatiorcosts
are those that are incurred by an actor to find out which rules apply to itsboroes activities,
as well as the manner in which those rules are eefoiOnce the knowledge is attained, the actor
may further incur negotiation costs as it attempts to secure the application of a particular governing
law for its contract. The removal of these costs through the introduction of a single set of rules
provides industry participants with greater predictability, transparency, and certainty when

contracting. A corollary to this is the reduction of compliance costs for PMSCs. That is, PMSCs

266 | egislation based on the Model Law has been adopted in 72 states in a total of 102 jurisdictions. Online:
UNCITRAL <www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Model_arbitration_status:html

®"Gary Low, AThe (lr)Relevance of Harmonization and Leg
fromPsycholog 0 (2010) 2 ERPL 285 at 288.
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will incur fewer costs when ensuring that they are compliant acrosgtladl pfrisdictions in which
they are active, because they will rely less upon local counsel to keep them informed of varying

local regulations.

This particular cost reduction could also be viewed as one less barrier to market entry for
a PMSC. Indeed, thatroduction of a single set of rules for the industry could have the effect of
instituting a common, global regulatory framework and market for PMSC services. Such a
common market could benefit from greater competition, thus spurring greater choice and

innovation in the delivery of security solutions, all to the benefit of the congifner.

Third, removing legal diversity and introducing uniformity lowers the number of instances
where the application of private international law may be required. The introdlwf a unifying
set of rules will allow judges and arbitrators to refer consistently to a single source of law as
opposed to trying to determine the appropriate governing rules for a transaction under a conflict
of laws analysis. This benefit to judatidecision makers engenders another positive effect to the
extent that their reflection upon a single set of rules and their reference to the decisions of other

courts and tribunals on the same subject matter can produce a more uniform corpus of

268 That said, while PMSCs could benefit from the implementation of a single set of rules through the benefits of lower
transactions costs, the extent to which they would benefit is tempered by two particular factors. Rrsoubddte

mitigated depending on the size of the actor. Large PMSCs have more resources at their disposal and benefit from
economies of scale. The availability of those resources enables them to hire local lawyers at a comparatively cheaper
rate than smédr firms, thus giving them a greater market advantage over smaller firms. Given that PMSCs can be
constituted by very small groups of contractors, the expense of seeking local counsel due to legal diversity can serve
as a barrier to market entry partialjafor small PMSCs. A second factor that may limit the impact of such costs
concerns whether the relevant rules in a jurisdiction are default rules, and thus open to amendment within contracts,
or if they are of a mandatory nature, such as particulaigpblicy requirements. Where parties are able to contract

out of particular default rules, they can possibly minimise their compliance costs.
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jurisprucence. This, in turn, can generate greater predictability and certainty for all parties,

counsel, angudicial decisioamakers.

Fourth, victims can benefit from the existence of clearly identifiable rules and regulations,
which translate into actionable hitg. At a minimum, these rights should be enforceable in their
home national courts, but with global business sectors, it is increasingly hoped that recourse may

be sought in courts and tribunals across different jurisdictions and legal orders.

Finally, hamonisation in the global PMSI can be of benefit to states by providing
guidelines that assist in liability mitigation. The contracting of PMSCs by states necessarily brings
in to play elements of public international law, as does the general provisi@irafervices within
a particular jurisdiction. While the material sources of international law may be easily identifiable,
the opertextured nature of public international legal provisions often makes it difficult for states
to know how to ensure comptiee with those provisions. In this case, the provision of uniform
provisions for states can be an effective way for them to know what is required of them. The
guidelines provided within thilontreux Documerdire a basic example of this, as they partially
detail ways in which states can be in compliance with their international obligations depending on
their relationship to PMSCs in a given case. While nstile can yet be done, theviontreux
Documengui del i nes hel p to mini bjecteddo leal actioaforehé s c h a

commission of an internationally wrongful act within this domain.

. The Outline of the Global Requlatory Network

So what might &GRN within the global PMSI look like? As has already been stated, a
GRN is constituted by complex collaborations among constellations of public and private actors
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in different capacities, at different levels, and for different functions, each representeddss a

all working together to produce a cogent, efficient, and effective whole. In the case of thd PMSI,
envisage a much more expanded and pivotal, central role of the ICOCA. At present, the ICOCA
and the ICoC are primarily limited to regulation at trensnational level. However, the ICOCA
already has the basinstitutional infrastructure upon which more can be built in order to better
connect the three governance levels which are currently disconnected. Consequently, building on
from what we alreadp ave, the starting point and core of
and t he Artfl€d ©AAssociationThese two documents would serve as the focal
harmonising instruments, complementiegch dber. On one hand, the ICoC is the central
documenthat provides for the applicable substantive PMSC standards and obligations across the
industry. In order to ense holistic regulation, it would have be effectuated across all levels of
governance within the industry. On the other hand, the IC@@ikles of Associationas the
contractual instrument that binds all participants within the global PMSI together as members,
would serve as the central document providing for the procedures that govern the operation of the
ICoC across the proposed GRNnaadl as the relationships among members. The twoumsnts,

thereforewould work handin-hand to facilitate the GRN.

As mentioned, the ICoC would ltee central instrument providing for applicable PMSC
obligations that must take effect across all gonaace levels within the industry. Internationally,
the 1CoC would become the basis of an international convention that creates international legal
obligations for states. The convention would serve to impose the obligations required in order to
ensure thastates are monitoring PMSC activity within their jurisdictions. As an effect of the
international convention, states would also héneeobligation to transpose @® obligations to

regulate PMSCs, in accordance with the ICoC, into national law. Nagptiedrefore, there would
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be a regulatory framework applicable to PMSCs, providing for elements such as their registration
and licensing with national authorities; ensuring adherence to certification processes; and the
registration of arms and relevant gguent. And transnationally, the ICoC would take effect
within PMSCs by contract, which would result in fundamental changes to their corporate
governance structures and internal corporate policies, as well as through applicability to sub
contracts. In essee,therefore, when considered from all of these governance levels, the ICoC

would become the standard applicable across all legal orders.

Procedurally, the operation of the ICoC and its applicability to actorssattresndustry
would beprovided for ly the ICOCAArticles of Associatiomnd the oversight body established
by the articles, the ICOCA. As a multistakeholder association, it would serve as the epicentre of
the network through which all actors should be contractually bound as memb@uicles of
Associatiorwould provide for decisioimaking procedures and wider governance structures, the
procedural elements of the GRNOG6s functioning.
would demonstrate how a GRN is constituted by midtipgal orders and also constitutes a legal
order itself. In order to better facilitate this global governance framework, the ICOCAgnatsa,
global secretariat, auld also have a network of national offices across member states whose
central objectie would be to further the effectiveness of the ICBCollectively, the network of
offices would work to ensure the effective administration of the GRN and adherence to the ICoC

at all governance levels.

So far, the outline of the GRN has only accounteéfpartial structuring of the governance

framework, that is, how the actors come togethwmt how their legal obligations would be

°This is will be further discussed in Chapter Nine, Se
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allocated. Another important feature of the GRN is the possibility of responsibility for the
regulation of particular aspescbeing allocated to private actors. The significance of this point is
meant to set the GRN apart from more parochial conceptions of regulation that consider regulation
as a prerogative or responsibility reserved for public ac@msan issue such as PK2S, where

the subject matter involves the use of force, there may be a greater tendency to assume that only
the state should be regulating these entities. However, this is to assume that the state is always
willing and able; that it has the necessary resesiand expertise readily available to perform this
function. This is a challenge that has beset
whereby states have not always been the most effective regulators of corporaté’®ctors.
Consequentlyjn order to overcome this problem, the GRMuld allow for the creation of
competitive auxiliary markets for the provision of regulatory functions. By this, | mean that private
actors vould have the possibility of regulating particular aspects of PMSCsendtates may be

either unwilling or unable, or where private actors may be most suited for the job. This proposal
challenges the traditional publprivate divide on regulation through a promise of improved
efficiency and effectiveness. It posits thatp@ssibility for regulatory function should not be
allocated to actors on the basis of their arbitrary categorisation as either public or private, but rather

based on an actordés knowledge, capacity, and

270 Human Rghts Council, Protect, Respect and Remedy: a Framework for Business and Human Rights: Report of
the Special Representative of the Secre@eyeral on the issue of human rights and transnational corporations and
other business enterprises, John Ruggie HRCOR, 2008, UN Do&/HRC/8/5 (7 April 2008) at 3, online:
<http://www.reportsandmaterials.org/Ruggieeport7-Apr-2008.pd#; Human Rights Council, Protect, Respect
andRemedy: a Framework for Business and Human Rights: Report of the Special Representative of the-Secretary
General on the issue of human rights and transnational corporations and other business enterprises, John Ruggie, UN
HRCOR, 2011, UN Do&/HRC/17/31 (21March 2011) , online: < http://www.business
humanrights.org/media/documents/ruggie/ruggigingprinciples21-mar2011.pdf>; EarthRights International,

A Governance Gap: The Failure of the Korean Government to hold Korean Corporations AccountalidlE@@Dhe
Guidelines for Multinational Enterprises Regarding Violations in Burma (15 June 2009),
online:<http://www.earthrights.org/sites/default/files/pidaitions/AGovernanceGapReport.pdf; see generally
Georgette Gagnon, Audrey Macklin & Penelope Simons, Bus Governance Gahondon: Routledge, 2009).
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In order to @monstrate how the proposed GRN could emerge, | will draw from three
different global governance models, each chosen to demonstrate different elements. The first case
study, involving the World AntDoping Agency (WADAY"! was selected specifically because
of the leadership and centrality of a transnational;state actor in the creation of this regulatory
network. In providing this leadership role, which is typically assumed by states, the example of
WADA demonstrates how a series of seemingly conflicacibrs with different interests and
experiences can be brought together to regulate a subject area in a manner that best utilises each
actords capacities and capabilities. The seco
societies of the maimme industry and the international civil aviation industry, respectively,
demonstrate how actors engaged in a regulatory network can better assist each other in performing
their regulatory function by shifting that responsibility to an actor that isritted for that role,

irrespective of whether they are a public or private entity.

11K The Case Studies

a. Case Study One: The Global Reqgulation of Adiping in Sport

i. The Structure of the Olympic Regime and the Relationship between
Sporting Institutiongnd Public Authorities

The antidoping regime for sport operates within a truly global network. Unified and

coordinated by a private transnational body, WADA, public and private actors on multiple levels

1A T he WoDbpihg Agentyi(WADA) was established in 1999 as an international independeny agenc

composed and funded equally by the sport movement and governments of the world. Its key activities include

scientific research, education, development ofdogiing capacities, and monitoring of théorld Anti Doping

Code (Code) the document harmonizingastio pi ng pol i cies in al/l S WhoWes and al
Are, online: <https://www.wadama.org/en/whave-are>.
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of governance work seamlessly to regulate the retid athletes around the world. States and the

entire Olympic Movement? are formally linked through the/orld AntiDoping CodgWADC),

which provides a constitutional framework for this regime, allocating rights and obligations to all
parti es. SidgniicandPAndudderlined by the Court of Arbitration for Sport (CAS) in
2005, when it observed that the instrument i
legislation in that it reflects the intents of both public and private sectors inG8pdBut such

unified purpose in regulatory policy never used to exist, notwithstanding the longstanding
existence of doping. Rules varied across sports and federations with inconsistent levels of
monitoring and enforcement, much like in the global PMSIR&hard Pound, the first president

of WADA, commented, AAthletes were confused a:
and what substance and methods they were allowed to use and which were prohibited. Coaches
and advisors had the same problemdic@fs charged with enforcing the rules seldom knew

where to turn. The confusion led to a public perception that no one was serious about doping,

despite what they might s ay?*8owhgiachdngedx. Somet h

Tensions have always etesl between sporting regulatory institutions, such as the
International Olympic Committee (IOC), and governmental authoftrdadeed, this tension,

essentially between private and public institutions, has played out in many *4rearas

212 According to Art. 1 of theDlympic Chartey the Olympic Movenent is constituted by the International Olympic
Committee (I0C), International Sports Federations (IFs), National Olympic Committees (NOCs), national federations,
and associations and clubs belonging to the IFs and NOCs, as well as the athletes,judgebergferees, and other
sports officials and technicians.

273 Court of Arbitration for Sport, 26 April 200%dvisory Opinion upon request of CQNDAS 2005/C/841 at 9,
online: <http://www.doping.nl/media/kb/150/CAS%202005 C 841%20Advisary%200pinion%206ZDS

FS.pdf>.
274 Richard Poundnside DopgMississauga: John Wiley & Sons, 2006) at 96.
Thomas Humphrey, AiThe Politics of Sport: The Why, Vv

| mpl ement at-3I18LR&80636.2008) 2

276 For example, the viepresident of the International Amateur Athletics Federation (IAAF), explaining why the
federation had refused to recognise the US courfReimolds v IAAF841 F Supp 1444 at 1452 (1992) (SD Ohio)

and banned the American ButchReynds fr om i nternational competition sta
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manifested itselin significant constitutional documents such as @gmpic Charter’’ The
Olympic Charterattempts to delimit the reach of state intervention by characterising sporting
events at the Olympic Games as occurring on a private or personal basis as oppostang |
athletes engaging in public or national representaffoind while there must inevitably be some

form of cooperation with states, it is evident from the organisational structure of the Olympic
Movement that sporting institutions try to keep thisa minimun?’ Within the Olympic
Movement, the 1 OC serves at the pinnacle of
aut h d® Just peneath the 10C are the International Federations (IFs) and the National
Olympic Committees (NOCSs). The IFs servalasglobal rule and standard setters for each sport
and the NOCs serve as the national authorities in each country for the Olympic Movement. Beneath
the IFs sit the national federations (NF), which regulate each sport at the national level. Their
jurisdiction is over clubs, associations, coaches, players, officials, and any others serving or
performing within the sport in a particular country or region. The involvement of the state arises

to the extent that the activities of Olympic Movement members agithin state jurisdictions,

ouranttd opi ng work, but we say we don6t care in the | east
Cited in Ken Foster, il sbeTCReSielmarm, &Ganwikem Soels gdexrSpostival a wo i n
What is Sports Law({The Hague: TMC Asser Press, 2012) at 36.

217 International Olympic Committe®lympic Charter(Lausanne: International Olympic Committee, 2015).

278 See for example, Art. 6.1 of ti@lympic Charter i The Ol y mpompetit®rs hetveeenaathletes in

individual or team events and not between countflé®y bring together the athletes selected by their respective

NOCs, whose entries have been accepted by the I0C. They competethendechnical direction of the IFs
concerned. 0 [ emph asOlysipiccCadter d r egratr di 2ny. 8 hef Mies i on and Rc
must preserve their autonomy and resist all pressures of any kind, including but not limited to pedititakligious

or economic pressures which may prevent them from comp
OlympicChartey regarding the composition of NOCs: iGover nmen:
any members of aNOC. However, an NOC may decide, at its discretion, to elect as members representatives of such
authorities. o

2"See Lorenzo Casi ni-Private@bdes thé WoHd/AnD o pli PaibAgency ( WADA) o
IOLR 421.

280 Art. 1.1 Olympic Charter
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thus making them subject to state law. NOCs are also often public bodies with delegated state

powers?8!

ii. The Development of the Afidbping Regulatory Regime

Doping emerged as a noticeable problem in the sporting world badhkk 050s. At the
time, the response to it was rather sporadic and disparate across IFs and national governments,
even as its practice became both more prominent and sophistféafesiresponded only to the
extent that was necessary to protect their sport appear ance, and state
regulatory responses where there was a cause for national embarrassment. As silmbingnti
regulation developed in a piecemeal fashion. Signs of concerted governmental action only began
to emerge in the 19908hen doping was increasingly becoming a public policy concern and states
were able to identify the necessary resources for an appropriate strategy to respond to the concern.
Countries such as Canada and Australia, having suffered national embarrassmentsrw
much at the forefront of thi2 Gradually, state responses turned into small, disparate regional
agreements. The Council of Europe developed depamgrol standards for its members, and this
was followed by aNordic AnttDoping Conventiod an allance involving Norway, China, Cuba,
Germany, and the Baltic states. For its part, the IOC was not seen to be doing much to promulgate

new standards or direct IFs. Its legitimacy was slowly being eroded as it was accused of

281For e.g. in ltaly. See also Casisijpranote 79 at 427.

Barrie HoulihabDppiifhe AWenkg: ARriospect s ChrugganddDopngess o i I
in Sport: SocieLegal Perspectived.ondon: Cavendish Publishing, 2001).

283 Charles Dulm, Commission of Inquiry into the Use of Drugs and Banned Practices Intended to Increase Athletic
Performance(Ottawa: Canadian Government Publishing Centre, 1990); Australian Goverribnegs, in Sport:

Interim Report of the Senate Standing CommittetherEnvironment, Recreation and the A@snberra: Australian

Government Publishing Service, 1989).
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suppressing positive test resultet taking action after positive results were found, and generally
being more concerned with the commercialisation of the Olympic Games than the problem of
doping?®* In addition to this, there were further general gripes from governments and the media
corcerning corruption and ifighting among the sporting federatiof¥8 Tensions as to who had

the responsibility and legitimacy to regulate against doping was fomemntithgoetween and

within the public and private spher&s.

This tension finally reachedtgping point in 1998 during the Tour de France. The Festina
cycling teamés physiotherapist, Willy Voet, w
substances as he attempted to cross the FBelgian border. Voet was arrested, and the French
government took charge of the investigations, sidelining the cycling IF, the W@adr§ cycliste
international§ , whi ch was seen as either helpless or
handl e the situation and 1tO@eecide®tCliostanmmeemationala ut h
conference in order to address aidping regulation. The World Conference on Doping in Sport
(Lausanne Conference) was set to be hosted i
agenda and regulations prepareddwance by the I0C. The aim of the conference was to reassert
and enhance the authority of the IOC as the leading regulatory authority in sport and on doping.

The 10C wanted to keep regulation out of the public sphere and maintain it within the realm of

sporting institution€®’ This, however, was not to be the case.

The Lausanne Conference ended up being a public relations disaster for the 10C. After

what seemed to be a good start to the conference, IOC President Juan Antonio Samaranch and his

%Dag Vidar Hanstad, Andy Smith & Ivan Wdogimgt AmenidVb
(2008) 43:3 International Review for the Sociolodysport 227 at 231.

285 |bid at 237.

2%Houl i han, i TDhoep i Wiogr | Agpenote B at 134135.

287 Hanstacet al, supranote 284
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organisatiorwere subjected to a tirade of criticism from governments. Barry McCaffrey, director

of the White House Office of National Drug Policy, and Tony Banks, the British sports minister,

led a coalition of governments in lambasting the I0C for its past inaatioioing and proposals

for tackling it?®¢1 t was on this basis that the 10Cb6s p
Doping Agency (OMADA) was initially rejected. The proposal sought to concentrate power within

the I0C, to the exclusion of all other actofsh e OMADA was envi saged, A a:
Swiss law ... to be headquartered in Lausanne, governed by a council presided over by the I0OC
President, consisting of three representatives each of the 10C, the International Federations, the
National Olymptc Committees, athletes designated by the IOC Athletes Commission, international
governmental organisations and three persons representing sponsors, the pharmaceutical industry
and the sporti?gutthegoebsiments wantadtmong.. They wargeshter
stakeholder engagement, accountability of the agency, and most importantly, independence of the
new agency from the IOC. Rather than OMADA, therefore, the conference ended with the
Lausanne Declaratignwhich contained a proposal for a new, indefge International Anti

Doping Agency?® This was the genesis of the World ABoping Agency?*!

WADA was created as an independent, central coordinating institution that would direct
the efforts of Olympic Movement officials and governmental authoritiess fandate is

explicitly stipulated in itsArticles of Associatio®? Following the Lausanne Conference,

phdat 237, <citing BepngRolgicaliMeaslrds:HTaenNew Approathes after the Lausanne
Meetingon Dopi ng o, Sc iThe himits 6f Sport: Bopingklsnhsotpi,t ut dOéEst udi s Cat al
289 |0C, Financial Considerations: Summary of Conclusions from the Meeting of the Working (:698) at 1.

2% Council of Europelausanne Declaration on Doginin Sport(1999) GRC(99)5, art. 4.

2l OC, Press Release, (9 SeptDopheg AYgehcyoThwast iprled eii W
suggestion (fA-DopéngatAigemaly o Antbhiecause of the possibildi
confusion with thdnternational AntiDoping Arrangementvhich is a multilateral agreement among a group of states.

225t atuts de | 06Age ntWorldmthDbping AgenciA fortdatioh @& haausamAgticle 47 But:

La foundation a pour buts:
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therefore, sporting officials met with governmental officials to create a common forum and
consensudased regulatory code. Whereas both public andfgrnegulators had previously failed

to work in concert andhad been competitive and ad hoc in their approaches tedaptng
regulation, they were now acting in unison and making the most of the common forum. Richard
Pound describes how a recalcitranyyi@pic Movementbenefitedfrom the collaboration, as it
meant that the cost of running the agency could be shared and that the legislative and regulatory
tools of governments could be proactively emplo$®8d.he joint working groups of sports and
governmentofficials circulated multiple draft proposals for a new agency to all relevant and
interested stakeholders. Upon its completion ieeld AntiDoping CodgWADC) received the

full financial and political backing of states through the 2@@penhagen Dectation. In this
regard, theCopenhagen Declarationwhile not legally binding, was a significant political
document because of the commitments that it cont&féicculminated in the signing of the 2005

UNESCO International Convention Against Doping iniSUNESCO Conventignwhich has

1. depromouvoir et coordonner, au niveau international, la lutte contre le dopage dans le sport sous toutes ses

for mes, not amment par des tests antidopage en com

coopeérera avec les organisations intergouverneaatenties gouvernements, collectivités publiques et autres
organismes publics et privés se consacrant & la lutte contre le dopage dans le sport, y compris notamment le
Comité International Olympique (C.I.O), les Fédérations Internationales de sports |65.1Gomités
Nationaux Olympiques (C.N.O.) et les athlétes; elle suscitera et recuillera de togsiceux 6 engage ment
et politique de suivre ses recommandations;

I

3. do®tablir, adapter, modi fi er et publiosierprivés cpnoetnés, =~ | 0|
entre autres le C.1.O., le F.I. et les C.N.O., la liste des substances et méthodes prohibées dans la pratique du
sport; | Agence publiera cette |iste au moins une f
ouat oute autre date fix®e par | 6Agence si la | iste e

4, de favoriser, soutenir, coordonner et entreprendre
organi smes publics et pri v ®sborscampditon sa®preavis; 6o0r gani sat

5. d6®l aborer, har moni ser et uni fier des normes et p
pr® " vements en mati re dobéanalyses et doOo®qui pement,

un laboratoirale référence.

293 pPound supranote Z4at 94. See also Art. 6 tiie Lausanne Declaration
2% Copenhagen Declaration on Aribioping in Sportsclauses 4, 6, and 7.
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since been ratified by 176 stat€3WADA played a critical role during the negotiation and
drafting stages of the convention. It provided expertise and access to aniekgted resources

that the negotiators requireahd helped shepherd the process to its concld&on.

Through WADAG6s stewardship and promul gat.
instrument on multiple levels, public and private actors have been able to create a global regulatory
network?®” The network works@as to accord appropriate rights and obligations to relevant actors
in a manner that ensures effective collective regulation. The WADC is the basis of an international
convention, theUNESCO Conventigntransnational rules applicable through contracts in
federations; and relevant national legislation and regulatory frameworks. At the international level,
the UNESCO Conventioimposes multiple obligations on state parties, with the WADC playing
a central role. Under Atrticle 4(1), states explicitty comméntiselves to the WADC principles,
and under Article 5, they accept the obligation to adopt appropriate measures to facilitate the
implementation of the WADC. Articles 3(c) and 13 to 16 create a framework for collaboration and
cooperation among all relevaanttors, public and private, to support the mission of WADA and to
implement its regulatory procedures. This support involves not only measures within and among
states, but also, more directly, support of WADA through the provision of fuAtfindl.of these
obligations were then transposed into national laws, thus becoming directly applicable to actors

that are subject to state part UMES©GO Qowentioa di ct i

2%5UNESCO International Convention Against Doping in Spt#tOctober 2005, entered intoderl February 2007.

2% pound supranote Z4at 10:102.

27 WADA, World AntiDoping Code 2015 A Pur pose, Scope and @opngProgmmt i on o
and The Coadesdhe fudddntemtal and universal document upon which the WorledDaming Program

in sport is based. The purpose of edeis to advance the antioping effort through universal harmonization of

core antidoping effort through universal harmonization of core-dofiing elements. It is intended to be specific

enough to aclkeve complete harmonization on issues where uniformity is required, yet general enough in other areas

to permit flexibility on how agreedpon antidoping principles are implemented. T@edehas been drafted giving
consideration to the principles of propor onal i ty and human rights. o

2% UNESCO ConventigrArts. 15 and 17.
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obligates states to work with relevant sports bodies atbaties to implement and comply with
convention obligations. Finally, on the transnational level, the most significant element furthering
WADAOGs mi s ®lympic Charger UndereArticle 43 of that instrument, subscription and
adherence to the WADC imade mandatory for all members of the international Olympic
Movement. IFs, the global regulators and standard setters for each sport, are forced to incorporate
and ensure adherence to the WADC within their sports lest they risk exclusion from the Olympic
Games, funding, and revenues from TV licensing, or the embarrassment of being named and
shamed as not wanting to comply with a universally applicable, multistakeholder instrument that
aims to combat doping in sport. The WADC provisions are made diregdlicaple to athletes,
coaches, clubs, and other members of the Olympic Movement through their membership to
particular associations that mandate adherence to the WADC, or through various employment or
participation contracts. To the extent that the WADGvmions are contractually applicable and
further recognised in national legislation, athletes face potential criminal and civil liability for
violations of the WADC. The obligation for each of these actors to either adhere to or implement
the WADC, as weélas details of their roles in the regulatory network, is provided in the WADC

itself under Article 20.

WADA is legally seated in Lausanne but physically located in Montféélis governed
by a Foundation Council that is constituted by forty memberdiggpdit between representatives
from both the Olympic Movement and states or sbased institution¥°The agencyods
management is overseen by a tweailwember Executive Council. The Executive Council is

chaired by the president and the vmresideit of the Foundation Council, with the other ten

2%Statut s
WSt atut s

A g e n t WorldvintRDibping AgencyA fortdatioh @ haaspamdet. 2.

de 106
de | 6 Ag e ntWorldnthDabping AgencyA foridatioh GgusammneArt. 6.
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members appointed to their positions by the Foundation Council. As previously stated, the agency
plays the central coordinating role within the regulatory net#riAs such, it is tasked with
publishing theannual international standard of substances and methods that are prohibited in
competition, out of competition, and in particular sports, albeit after comment and consultation has
been received from all signatories and governm&Ai&he work of testing andnalysis of doping
controls is facilitated by a network of laboratories around the world that must be accredited and
approved by WADA There are currently 32 of them, and they may be under either private or
public control®* In order to receive accreditation, laboratories must meet the criteria stipulated
within the International Standard for Laboratoriesnd its related technical documents. Once a
laboratory is approved, WADA coordinates the work of the laboratories asasvétie overall
management of resulf®> The cooperation among laboratories is further assisted and facilitated
by state parties to thHdNESCO Conventionnder Article 16(e). This assistance is of particular
significance because not only do the states taadjithte the work of the laboratories, but states
with more sophisticated and resourceful laboratories are obligated to help states with fewer
resources to acquire the experience, skills, and techniques necessary to establish their own
laboratories, shodlthey so desire. Finally, WADA, working in collaboration with its signatories
and governments, works to coordinate and promote education and international research into anti

doping3%

WADA has been lauded for the speed and manner with which it has beewo abk both

public and private parties on an equal footing in the governance process. The small period of time

0lSeeSt at uts de | 0 AgentWorldntDbping AgenciA fortdatioh G haaspmAat. 4.
302World AntiDoping Code 2015Art. 4.

303World AntiDoping Code 2015Art. 6.

S04WADA, Accredited Laboratorigonline: <www.wadaamaorg>.

305World AntiDoping Code 201%Article 7.

306 \World AntiDoping Code 2015Article 18.4.
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between the Lausanne Conference, held in the wake of the Tour de France scandal and leading up
to the establishment of WADA, in 2001, and tigns1g of theUNESCO Conventiom 2005 is

quite remarkable. The regime is marked by its ability to overcome the arbitrary distinctions
between private and public actors and the roles that these actors should play in a regulatory process,

so as to facilitee the development of a GRN that is both efficient and effective.

This case study shows how a similar GRN came into existence and thus presents a potential
path forward as to how actors in the global PMSI could begin to collaborate and coalesce. While
there are more pointed lessons that could be gleaned from this case study, | would like to save
those for later in the chapter once | have presented a much more complete picture of the envisaged
GRN through the remaining case studies. The WADA case studyndénated how global
business sector participantould come together and drtdfe necessarynstrumentghat provide
for the institutional infrastructuref a GRN. While this is a significant achievement in and of itself,
the important steps of implemigtion and enforcement would stilemain once we have overcome
the initial hurdle of drafting, signing, and ratifying the relevant instruments. This is particularly so
with regards to the international treaty that is important for two out of the threengaeerlevels
T the international and the national. Indedide effect of the potential treaty within states
experiencing conflict and political instability, which result in, and are raatatl by, high PMSC
activity, would benegated if we do not providbeém with necessary resources. Fragile, conflict
affected states thatould become parties to the proposed treaty would still remain so after ratifying
the treaty. Without additional interim resources, actors withar tfhlomestic security sect®r
would cortinue to be inefficiently and ineffectively regulated, thus resulting in minimal progress
toward strengthening the rule of law and access to justice for transgressions committed by PMSCs.

The case of Somalia ses@s a poignant example lebw this could te the case
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In Somalia, where the situation remains tense due to ongoing attacks #iShaktbab, as
well as the Galgala insurgents, militias, and pirates, PMSCs are constantly engaged to provide
armed security and protectid?. Their services are furthemployed so as to train local police
forces and provide risk analyses. Regulation, oversight, and enforcement, however, are minimal.
The provision of these services in Somalia, where there are internal political and territorial
divisions, has been of conceto the UN Working Group on Mercenaries, which visited the
country in 2012. Somalia is divided into three regions: Somaliland (preelfaimed independent
state that is not internationally recognised), Puntland (a-aatanomous region), and the South
Central Region. While these divisions themselves are a cause for concern, concerns are further
fuelled by reports not only of the Puntland Maritime Police Force (PMPF) being trained and armed
by a PMSC in violation of an arms embard®but of serious humarights violations occurring
at a PMPF camp that was being run by a PMSC called Saracen in conjunction with activities
against the president 3%Indrderrotabidaessdeydatory gaps in i ¢ a |
light of international criticism surrowting Saracen, a ministerial decree was issued on October
20, 2012, after a new constitution was adopted in August 2012. The ministerial decree provides
for a new registration procedure for Somalildrased security companies and stipulates that
foreign searity companies may not own more than 30 per cent of Somaliland security
companies!® Armed private security companies are banned from Somaliland. The federal

government has also instituted a national commission that is tasked with setting up rules and

307 UNHRC, Report of the Working Group on the use of mercenaries as a means of violating human rights and
impeding the exercise of the right of peoples to-detemination,Mission to SomaliaUN Doc A/HRC/24/45/Add.2

(2013) [Working Group on Mercenaries Addendum: Mission to Somalia] at parE8. 14

308 UNSC Resolution 1425, UN Doc S/RES/1425 (2002).

309Working Group on Mercenaries Addenduission to Somalia, supnaote307atparas28 6. ( iReports i n
that in |l ate 2011, Saracends assets personnel and oper a
registered in the Middle Est, which continued to provide ksagde military training, techical assistance and support

to the PMPF. 0)

310 pid at paras 5%67.
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regdations for PMSCs. The challenge for Somalia, however, even if it were to further join the

GRN, would be to implement and enforce these regulations with the limited resources that it has.

One way to assist states such as Somalia as they build state @rdtiiaisudicial, and
policing capacity within the security sector is to enable private actors to temporarily provide those
same services. Indeed, it is possible to assist tnedeurced states by creating a transnationally

regulated, competitive auxitipmarket for the provision of administrative secusctor services.

At present, the ICoC envisages a system whereby PMSCs undertake contractually to adhere
to and internalise international human rights and humanitarian law standards in their company
policies and structure8! This undertaking is to be certified by private organisations that have
been accredited by the ICOCGE. Technically and legally, however, this certification remains a
private contractual arrangement between PMSCs and the ICOCA on a transnational level. The
i ssue of state responsibility remains tangent
due diligence and to protect, respect, and fulfil international human rights law, for example, remain
sqguarely on statesdé shoulders, unaffected by
voluntarily undertake to respect the rule of law, ur@sourcedstates remain handicapped in

trying to fulfil their roles as national arbiters and guardians of the rule of law.

Consequently, the proposal here is twofold: first, to allow private companies to provide
and manage state administrative mechanisms forntipeementation and enforcement of state

obligations regarding the regulation of state

311See Section F, ICoC.

312 Art. 11, ICoCArticles of Association Pur suant to Article 11.2.1, the | C¢
recently recognised ANSI/ASIS PS&012 as a nationatandard that is consistent with the ICoC for certification

purposes. At present, failure to comply will result in suspension and possible termination of membership to the
ICOCA.
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such services; and second, to do this through the already constituted ICOCA. The ICOCA would
serve as the global setagat that would accredit private actors who wish to perform this function.

It would vet the private actors to ensure that they have the necessary resources and expertise to
perform state functions in accor darmee bywi t h i
conducting this process through the ICOCA, we are able to leverage the legitimacy of the global
industryodos broad, participatory multistakehol
universality in the development of regulatory standaadplied in all states. The necessary
connection would be for the ICoC and an eventual international convention to be in direct
communication, citing, complementing, and supplementing each other. Theicitaties would

link actors, actions, and standatdgether across governance levels, thus further strengthening the
efficacy of the gl obal PMSI 6s regul atory netw
following sections will draw in part from safety models within the maritime and interadtonl

aviation regimes. The maritime safety model highlights the legal framework and the civil aviation

model shows us the potential benefits to urrdepurced states.

b. Case Study Two: Ensuring Safety Standards in the Maritime Industry

The maritime inlustry is regulated by thHaternational Convention for the Safety of Life
at Sea Convention 19780LAS Conventigri*® It ensures that ships travelling under the flag of
a state party to the convention comply with minimum safety standards regarding canstru

equi pment , and operation. These safetyd standa

3131184 UNTS JSOLAS]. Other applicable conventions include theernationalConvention on Load Lines 1966
thelnternational Convention for the Prevention of Pollution from Ships, E&/odified by the protocol of 1978,
and thelinternational Convention on Standards of Training, Certification and Watchkeeping for Seafarers, 1978
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nongovernmental organisations that establish and maintain the requisite maritime industry
standards!® To be clear, while states maintain international llegmigations aimed at ensuring

the safety of ships travelling under their ffigstates are able to delegate the performance of these
obligations to private actadsthe classification societies. This is provided for in the 1998

amendment to thBOLAS Convdion:

In addition to the requirements contained elsewhere in the (SOLAS) regulations,
ships shall be designed, constructed and maintained in compliance with the
structural, mechanical and electrical requirements of a classification society
which is recogised by the Administration in accordance with the provisions of
Chapter XI/131® or with applicable national standards of the Administration

which provide an equivalent level of safety.

The delegation of this responsibility, however, is conditional uperflag state notifying
the International Maritime Organisation (IMO) of the specific responsibilities and conditions of
the authority delegated to the classification soci&tiloreover, flag states that choose to exercise
this option must ensure that theminated classification society has adequate resources in terms
of technical, managerial, and research capabilities to accomplish the tasks being assigned, in

accordance with thinimum Standards for Recognized Organizations Acting on behalf of the

314 See International Association of Classification Societ#assification Societies: What, Why and Hof2011).

315UN Convention on the Law of the Sdayties of the Flag Statért. 94.

316 SOLAS Chapter XI, Special measures to enhance maritime safegyld®on 1, Authorization of recognized
organization.

317SOLAS Chapter HL, Part A1, Reg. 31.

38 SOLAS Chapter 1, Part B, Surveys and certificates,
Administration shall notify the Organization of theesffic responsibilities and conditions of the authority delegated

to nominated surveyors or recognized organizations. 0
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Admiristration3!® Once these procedural requirements have been fulfilled, the nominated
classification society is cleared to conduct the necessary safety inspections and to issue certificates

of seaworthiness.

As evidenced by these international maritime imegnts, private actors can be
incorporated into the formal legal framework for the purposes of administering state
responsibilities imposed by international |&®vivate actors, with the right legitimate, institutional
assurances, can and do play a roleegulating and administering state functiofbrough the
provision of information about the nominated private party to the IMO, there is an attempt to

provide assurances that an international minimum standard of seafaring safety is attained.

Given thathis system is already provided for by the intevai instruments, it is diffidt
to assess the benefit to states that would otherwise not have the resources to conduct these safety
audits on their own. Thus, to assess the potential of private actamsvide this kind of service

to states, statistics from the international civil aviatiafety regime could be useful

c. Case Study Three: Ensuring Safety Standards in the International Civil Aviation
Safety Regime

The maintenance of safety in international civil aviation is provided for i€tmention
on International Civil Aviation of 1944Chicago Conventio?° According to Article 37 of the
Chicago Convention st at es are expect edthdhighest practicable t h a't

degree of uniformity in regulations, standards, [and] procedures ... in all matters in which such

319 MO Resolution A.739(18), Annex. 2.1
320 Convention on Civil Aviation ("Chicago Convention? December 1944, 15 UNTS 295.
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uni formity wil!.| facilitate and i mprove air na
37 further provides that the Infeat i on al Civil Avi ation Organi s:
amend from time to time é international stand:
the safety, regularity, and efficiency of air navigation as may from time to time appear
appropriate ' Consistent with its obligation to implement safety standards, in 1999, ICAO
established the Universal Safety Oversight Audit Programme (USOAP). The programme aims to
assist states in achieving global aviation safety by determining the extent to wiastnatad been

able to i mpl ement | CAOG6s Standards and Recomn
civil aviation safety??2 The USOAP provides that each state is responsible for ensuring that its

civil aviation framework meets the international minimuemskardnter alia by implementing its

own safety audit programmes, which airlines and their aircraft must undergo.

The period following the establishment of the USOAP was marked by a proliferation of
auditing standards both nationally and transnation&hg.International Air Transport Association
(IATA), a private trade association, saw a market opportunity and set out to develop an auditing
programme that would Astandardi se, har moni se
st an d a rednemational civil aviation industi?® Between 2001 and 2003, it worked with
twelve task forces, each composed of suitably qualified IATA member airlines and regulatory
authorities, to produce the IATA Operational Safety Audit (IOSA). The IOSA is amationally
recognised evaluation system that assesses the operational management and control systems of an

airline. It has two aims: (1) to improve airline operational safety through the audit programme

321 Art. 37 Chicago Convention.

322 See ICAOMaking an ICAO Standard: Implementation of SARPS/Universal Safety Oversight Audit Programme
online: <www.icao.int>.

323 |ATA, Terms of Reference: IATA Operational Safety Audit (IOSA) Advisory Group (IA@)national Air
Trarsportation Association, Montreal, 2001) at 1.
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using internationally harmonised standards; andq2nprove airline efficiency by eliminating
redundant audit¥®* By and large, the IOSA programme has been able to achieve these goals, as it
is recognised and accepted by national civil aviation authorities and has, in many cases, removed
the need for alines within this programme to satisfy the requirements of other audit

programmes?®

Under the IOSA programme, IATA accredits an audit organisation (AO) to conduct the
audit of the airline®®*The AO06s team is composed ofrtfisdui t abl
by IATA. Prior to conducting the audit, the AO pays IATA an accreditation fee and a flat fee for
each audit that it conduct$, and the airline undergoing the audit pays an audit fee to the AO.

After the audit is completed, the AO submits the arggiort to IATA, and this is then entered into
a central IOSA database so that any interested party can refer to and utilise the report to fulfil its
own audit requirements regarding the relevant aiffA@he results of the audit are then entered

into thelOSA registry and are valid for a period of tweffityir months32°

The I0SA programme has been of benefit in many ways. Beyond assisting in the
harmonisation of safety auditing, its stringent critenve relieved states of the burden of
conducting audits foairlines themselves in order to be compliant with their international legal

obligations. Moreover, the cost of auditing is incurred by the airline as the audit is a condition of

324 Tanveer AhmadAdapting the Existing Regime for the Contemporary World to Achieve Global Civil Aviation

Safety: A Developing Country Perspectiie.M Thesis, McGill University Institute of Air and Space La2f)09)

[unpublished].

2°David Hodgki nson, il OSA: The Revol tbtAir &rSpacerLaw/B02r | i ne S
[Hodgkinson].

326 |ATA, IATA Operational Safety Audit Programme Manu2hd ed (International Air Transport Association,

Montreal, 20@), clause 7. [IATA APM]

%27lbidat c¢clauses 8(b), 11, 12 and Schedule C. Clause 1 of
FeeoO means the fee payable by an AO to | ATA in relatiol
328 Hodgkinson supranote 25 at 302.

329 Hodgkinson supranote 325at 327.
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its membership to IATA. This can be of significant benefit to states singgglith a lack of
resources. But beyond cost, there are cl ear se
2015 report shows regions where national <civil

USOAP global average.

(Figure One: USOAP State Performance 20156

USOAP State Performance B States having Effective

Implementation above
the global average

If left to their own devices, states with una@esourced civil aviation authorities would be
responsible for more aircraft accidents. This is a conclusion that can be drawn from the 2014 IOSA
report. It shows how IATA membgfrom underperforming regions have better safety records than

their counterparts that are not memb&?Pg his difference is particularly noticeable in the regions

330 |ATA Safety Report 2014, issued April 2015.
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where states have salverage USOAP scores, that is, scores below what is expected ofnithem u

the Chicago ConventiofseeFig. Two).

(Figure Two: IOSA-Registered Airlines vs. NORIOSA T

Total Accidents and Fatalities by Regioh

IOSA-Registered Airlines vs. Non-IOSA — Total Accidents and Fatalities by Region

In an effort to better indicate the safety performance IOSA-registered airlines outperformed non-IOSA in every
of 10SA-registered airlines vs. non-IOSA, IATA has region. The I0SA-registered airline accident rate was
determined the total accident rate for each region and three times lower than for non-IOSA airlines in 2014.
globally.

2014 Accident Rate: IOSA-Registered Airlines vs. Non-IOSA
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Discussion & Conclusion

This chapter has attempted to address the perennially enigmatic question of regulation in
global business sectgravhere borders aréoth relevant and irrelevanttases capable and
incapable; and private regulatory initiatives both encouraged and digedufia date, theurrent
global politics remairat odds as to how to proceed within the global PMSI, and so the proposed
GRNwithin this chapter attempts to provide a roadmap forward. The proposed regulatory network
provides for three parts: first, that all actors within the global PMSI have appropriate rights and

obligations allocated to them; second, that the PMSI make u$iee ofollective knowledge,
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capacity and capabilities from its actors when devising appropriate regulatory standards and
practices; and third, that the responsibility of regulatory funsti@nallocated to actors not on the
basis of their arbitrary categsation as either public or private, but rather upon a mutual consensus

t hat acknowl edges an,aaccapahiliy ® peforro ayarécdlar eole. capac

The case studies discussed in thapter provide a basis from which we could envision
and begin to realise such a regulatory mddete are a few lessons that can be gleaned from them
collectively. First, it helps for the global PMSI to be cognisant of the fundamentally global nature
of PMSCs and their contractors. In the case of-dmging, the mobility of elite athletes
increasingly necessitated a harmonised regulatory systdror example, African athletes often
spend most of their time competing in Europe and North America, and Australian skiers and
cyclists follow a similar patterninconsistencies in antloping regulations made it easier for
athletes and their collaborators to exploit loopholes across various countries and among the
domestic affiliates of international sporting federati&sCountries tried to form regulatory
coalitions to tackle doping, but they soon realised the futility of doing so without other states taking
part. The global PMSI faces a similar challenge. PMSCs and their contractors operate comparably,
with a PMSC often being registered in one jurisdiction gmerating in another with contractors
of different nationalities. For example, if one considers the mere operation of a drone by a PMSC

contractor in one country conducting operations in another, the parallels becomadssit.

Second, with the regulatpburden still considered to lie with states, particularly given the
nature of the services that PMSCs offer, the cost of implementing individual national PMSI

policies and regulatory frameworks is high. A parallel can be drawn with the regulationmd.dopi

BlHoul i han, i TDhoe i Wogr | Algpedots Bdat 129.
332 |bid at 129.
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In the case of doping, this cost becomes much greater as the doping techniques used become more
sophisticated, and authorities have to invest in the research and methods of testing before, during,
and after competitive events. For PMSCs, the costslvesiofor registration, licensing, and
monitoring of PMSCs will rise as the market and the range of services and technology employed
continue to expand. It only makes sense, therefore, to create a forum where resources can be pooled

and the burden sharedrass relevant stakeholders.

Third, to the extent that a global regulatory approach requires the assistance of multiple
actors operating within different yet relevant legal orders, it is necessary to ensure that all actors
have adequate representation aadipipation in decisiommaking and governance procedures.
Beyond the important goal of appeasing the necessary actors, having wider participation and
transparency lends greater legitimacy to the institution and this helps it in achieving its regulatory

mission. It is the very essence of inclusive global governance.

Admittedly, the subject matter across the examples differ, but we must bear in mind that
these are just possible models that could be tailored to fit the specificities of the global PMSI. The
global PMSI is a global business sector like any other. Consthgugemay legitimatelyconsider
and learn from comparable models that are working in order to break the current regulatory
paralysis in the global PMSI and advance the discussion. That said, there are, implications and

challenges that | would like to pa out if we were to adopt this model.

The first involves enforceabilit}?® How and where would the rights, duties and

responsibilities pronounced within this network be enforced? Or more jurisprudentially, if this

333] would be remiss if | did not add a few words about the recent Russian doping scaingeahéi?2016 Rio Summer

Olympic Games. Reports indicate that the problem was limited to Russia. (See e.g. Rebecca Ruiz, Juliet Macur & lan
Austen, AEven With Confession of Ch életNewYork Tidd5Juné 6 s Do p i
2016)) WADA, as an agency, had failed to oversee and manage a wayward state member in a significant way. As
such, this is indeed a problem that needs to be addressed. That said, two points should be borne in mind. First, WADA,
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network could be defined as a legal@emdvhere and how could disputes arising within it be best
resolved? If the aim of regulation in this case is to ensure that PMSCs behave more responsibly,
then a primary concern must be the third party victims of PMSC hdrow would this network

better provide for the actioning of claims against network actors who have violated their
obligations? Second, what is the nature of the norms produced within this network, and can they
be distinguished from norms emanating from existing major legal ordersasubbmestic law

and public international law? Finally, given the predominancestates and their role in
international regulation, what impact will their participation in networks such as these have on the
development of public international law, and theognition of norstate actors within that order?

These questions form the basis of the subsequent chapters.

as an association, may be the centmrdinator, but we must not forget that its membership base and executive
organs are constituted by a large and diverse body of actors that include states and all those within the Olympic
Movement. Subsequently, addressing the problem should be aofisureern to all of these actors, not just WADA.
Second, one should be careful not to throw away the baby with the bath water. By this, | mean that the global anti
doping regulatory framework, in theory at least, represents a significant advance isigimeadeylobal regulatory
institutional infrastructure. It has provided a means for global business sector participants to coalesce and collectively
engage in the enterprise of lawmaking in a manner that can have a holistic impact across the variaunegdeeests.

As such, in contemplating ways in which we can advance past this incident, we should consider the fact that it may
be more so a change in politics or an increase in resources that is required, rather than solely reform to the institutional
hardware, if that at all.
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Chapter Four: The Law of a Global Regulatory Network: Part One; The
Micro View

Introduction

In the previous chapter, | introduced the concept of a GRN. The idea behind the concept
was to formalise links among all actors operating within the global PMSI. This formalisation is
made possible substantively through the ICoC and procedurally throeig@@CA Articles of
Association These two centrally coordinating instruments, two contracts, serve two primary
purposes. First, they apportion responsibilities so as to guide the conduct of actors within the
PMSI. Second, the instruments allocate theomiresponsibilities for conducting regulatory
functions within the industry to different actors not solely on the basis of their status as a public or
private actor, but also based on their capacity to perform specific regulatory tasks. Cognisant of
the fact that some actors who have regulatory responsibility allocated to them might not be able to
perform as required, | introduced the ideaaakiliary markets for the provision of regulatory
services. This idea involves the outsourcing of regulatory sswicthe private sector in a manner
t hat i's consistent with the industryds coord

association.

This chapter is the first of two that consider the laws of a GRN. | say laws in the plural
sense because GRN=® doth constituted by legal orders and constitute a legal order. The matter
of legality and the capacity of nestate actors to create law when operating in a global space is
subject to much debate and thus not without contention. This contention s paatarily in the
obstinacy of state legal centralists, who reserve the ability to create law exclusively to the state,

and secondarily in the disagreement as to howstate actors do make law if we refute the
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premises of state legal centralists. Over tourse of this chapter and the next, | engage in this
discussion by rejecting the idea of state legal centralism in favour of legal pluralism and then by
providing a conception with which we can better understand the process of lawmaking among
actorsina gl obal nor mati ve space. I do this by co

both micro and macro perspectives.

In this chapter, | begin with the micro perspective. | look at the process of lawmaking
among actors within the GRN with the aimd&#monstrating the legality of the norms produced
by those interactions. | want to show that the central coordinating instruments, the product of
private and publieactor interactions, are law. This is important for two related reasons. First,
actors opering within the global PMSI need to be able to establish the significance of the
commitments that they have made to one another as well as the norms that they have chosen to
govern their conduct. The concept of law is a loaded one, and the designaticoriof as legal,
as opposed to moral or regulatory, gives it significant weight. As such, legal norms must have a
distinctive form. The mere labelling of an instrument or arrangement as legal cannot on its own
merit provide a sufficient justification for withe arrangement is legal and thus why the parties
must comply with the obligations contained th
central instruments as law gives the parties a body of law that they can easily identify and rely
upon wherchallenging other actors for violating specific obligations. This is particularly important
in the case of thirgharty victims of PMSI activity, who currently have to navigate through a myriad
of legal rules and systems. Having a single body of ruledaouplify the remedial process and

increase their access to justice.

In order to establish the central instruments as both law and constitutive of a legal order, |

will draw from Lon Fuller and a few other authors who have expanded on his thoughts and
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writings. Fuller conceived of | aw as fithe ente
of r %*| Tehis coaception, which is based on a collaborative enterprise among mutually
respecting parties, helps us to explain a basis for legal obligeti®theory shuns conceptions of

law that presume a osweay, hierarchical relationship between lawmakers and subjects,
conceptions that suggest that individuals are merely subject to the law as if they were only to be
directed and managed by?*#.Rather,Fuller founds his conception of law on the interaction and
resultant shared understanding that exists among actors. Critical to this interaction is the
presupposition that individuals are moral agents, agents with the capacity for responsibility and
with an inherent dignity. If we presuppose that actors hold such agency and dignity, then we can
acknowledge that there is and must be a mutual respect among the actors regarding the nature of
the demands that they make and the expectations that they have aiather. And it is this
acknowledgement of agency and respect among the participants that provides the basis for the
criteria that constitute the |l egality of an o
law. Fuller postulates that it isélcriteria of generality, promulgation, prospectivity, clarity,non
contradiction, practicability, constancy, and congruence between official actidhexheclared

rule that allow actors to pursue their actions and interactions through, and be guided®#y,

Full erds reasoning is instructive to the e
how actors in any setting can produce legal obligations that will govern their conduct. It is
particularly instructive where there is no apparent overaratmfigrcement mechanism. Indeed,
the identification of a norm or obligation as legal cannot be founded solely on enforcement. Rather,

it must be rooted in the capacity of one actor to engage with another, the capacity and willingness

334 on Fuller,Morality of Law 2d ed (New Haven: Yale University Press, 1964) at 106.

335 |bid at 207210 and 21213.

3%S5ee David Dyzenhaus, fFullero6s Novel tRediscovering®ullerl e m J .
Essay®on Implicit Law and Institutional Desigiimsterdam: Amsterdam University Press, 1999) at 97.
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to assume responsibiylitand the acceptance of a distinct form of obligation established between
actors. As Full er himself puts it, the enterp
that man is, or can become, a responsible agent, capable of understanding anyfaliles;j and
answer abl e f33The cheatisn addeapphcability of law) therefore, must acknowledge

and respect the agency and autonomy of the individual to follow the law for reasons other than the

use or threat of force.

The utility of thisline of reasoning can be taken still further to aid our approaches to global
regulation. Social orderings such as global business sectors can be highly complex and technical
in nature. Their ability to function and achieve stable governance is dependamniatpnly the
compliance of actors with the industryds gove
contribute to the constitution and interpretation of those norms. This contribution stems from their
experience and expertise gained whileracaind interacting both within and without the sector.
Consequently, rather than only require a capacity for responsibility and respect for the autonomy
of actors as a condition precedent for the formulation and operation of law, we must also recognise
the knowledge that actors hold and the role that this plays in the continual process of defining,
interpreting, and sustaining legality within complex social orderings. As such, we must
acknowledge that actors within thabiGR®Rngar. e
Understanding the role of actors, public and private, in the creation, implementation, and
sustenance of law in this manner, particularly on a global scale, can have a significant impact on
our approach to the regulation of transnational ernsap. At present, there is a significant

challenge in overcoming the governance gap and developing appropriate regulatory frameworks

337 Fuller, supranote 34 at 162.
3¥Martha Kleinhans & Rod€rnticatlke gvaal ¢ dPolnuarl adl,i sfinvehoa t( 1i9s9 7a) 1 2
38-39.
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for transnational enterprises. However, if we are able to view transnational enterprises as
responsible agents that have tcapacity to create and engage with the law through interaction
with other actors, then we can shift the paradigm that suggests that they are only subject to the law.
Rather, as agents that participate in the creation of law, they can also showtbdéktyaw and

have a responsibility to engage with other actors and communities through respectful reciprocity.

This chapter has three main sections. In the first, | begin by describing the dynamics of the
GRN as an epistemic community. My focus will be the individual actors and the nature of their
interactions. In the second section, | build on concepts developed in the first. My aim will be to
show how the interactions and shared understandings among actors in a GRN constitute legality,
fidelity to law, and reciprocity. | describe how interactions in an epistemic community can produce
| egal nor ms. I n the third section, I comment
morality of law and how they affect lawmaking in a global normative spagarticular, | home
in on the Iimitations of Fullerds presuppositi
This presupposition is applicable to natural persons but not evident in the case of legal persons that
are not natural persons, suah corporations and states. As such, | will assess the possibility of
nonnatur al | egal personsd capacity for agency
di scussing how Full erds conception ofortheaw pr e
regulation of transnational enterprises in a manner that is consistent with and in support of the

widely endorsedJN Guiding Principles on Business and Human Rights
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I.  The Global Reqgulatory Network as an Epistemic Community

In the previous chapter, | definedGRN as the constitution of complex collaborations
among public and private actors in different capacities within international, transnational, and
national legal orders for the purpose of regulating a global businges. Séhe actors, both public
and private, each representing a node within the network and bound by contract, perform different
regulatory functions that collectively produce a cogent, efficient, and effective whole. Through its
enterprise of producingnoys t hat govern the actors6é conduct
both being constituted by a multiplicity of legal orders and constituting a legal order. To better
understand this process, though, it might be helpful to explain how a GRN is an &pistem
community of actors. This will help to elucidate how the interactions and shared understandings

among these actors in the global PMSI produce law and fidelity to law.

Haas defines an fepistemic communityo as

a network of professionals with recognized expertise and competence in a
particular domain and an authoritative claim to pelielevant knowledge
within that domain or issuarea. Although an epistemic community may consist

of professionals from a varietf disciplines and backgrounds, they have (1) a
shared set of normative and principled beliefs, which provide a -baised
rationale for the social action of community members; (2) shared causal beliefs,
which are derived from their analysis of practiéesding or contributing to a
central set of problems in their domain and which then serve as the basis for
elucidating the multiple linkages between possible policy actions and desired
outcomes; (3) shared notions of validitythat is, intersubjective nternally

defined criteria for weighing and validating knowledge in the domain of their
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expertise; and (4) a common policy enterpris¢hat is, a set of common
practices associated with a set of problems to which their professional
competence is directegresumably out of the conviction that human welfare

will be enhanced as a consequerte.

The global PMSI is founded upon the provision of security and secalétied services to
a host of public and private clients operating primarily in complex enwviems. In preiding
these serviced?MSCs play an important role in facilitating a range of activities that include
recovery and reconstruction efforts, as well as commercial operations and those related to
diplomacy and the military. Given that these temdccur in complex environments, the challenge
for all actors is to ensure that these activities are conducted in a manner that is consistent with the
observance of human rights and the rule of law when local authorities might be suffering from
diminisheal governance capacity. Cognisant of the fact that the industry is continually growing, the
actors within it are aware of the need to construct a regulatory framework that can sustainably
facilitate that growth¥*° The increasing supply of and demand for arévmilitary and security
services on a global scale require appropriate laws that will ensure transparency, accountability,

and legitimacy.

In moving toward the development of that regulatory framework, actors within the PMSI
began to introduce legislaé instruments in a piecemeal fashion at different instatitdhe
opportunity for a centrally coordinating instrument came through the production of the ICoC. The

significance and purpose of the code can be seen from its Preamble, which states that

¥ peter M Haas, ilntroduction: Epistemic Communities
International Organization 1 at 3.

340 See AnneMarie Buzatu,Towards an International Code of Conduct for Private Security Providers: A View from
Inside aMultistakeholder Proces$seneva Centre for the Democratic Control of Armed Forces (2015).

341 These are discussed in Chapter Two.
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[tlhose establishing this Code recognize that this Code ace fasinding
instrument for a broader initiative to create better governance, compliance and
accountability Recognizing that further effort is necessary to implement
effectively the principles of th Code, Signatory Companies accordingly commit
to work with states, other Signatory Companies, Clients and other relevant

stakeholders after initial endorsement of this Code to ...:

a) Establish objective and measurable standards for providing Security
Services based upon this Code, with the objective of realizing common
and internationaliyrecognized operational and business practice

standards; and

b) Establish external independent mechanisms for effective governance
and oversight, which will includeCertification of Signatory
Compani esd compliance with the Codeos
derived from the Code, beginning with adequate policies and
procedures, Auditing and Monitoring of their work in the field,
including Reporting, and execution @fmechanism to address alleged
violations of the Codeds principles or

Code;

and thereafter to consider the development of additional principles and standards

for related services, such as training of external forces rdvespn of maritime
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security services and the participation in operations related to detainees and other

protected persons (emphasis add¥d).

In addition to this extract is a commitment to the responsible provision of security services in a
manner thats both consistent with and supportive of the rule of law, respectful of human rights,
and protective of client interests. The code?o:s
as well as common values among the actors within the PMSI; ic@manitment toward the
collaboration necessary to achieve the goal of a responsible and accountable PMSI. The vehicle to
help facilitate all of this is the ICOCA. In Article 2 of isticles of AssociatiofAoA), it is stated

that the purpose of the assatodn is to promote, govern, and oversee the implementation of the
ICoC. The association can do this by engaging in all activities and taking all appropriate actions
to carry out this purpose in accordance with its articles. Critical to achieving thesnglé of its
membership, which is constituted of states, PMSCs, and civil society organisations (CSOSs).
Collectively, these actors form a network with the purpose of achieving sustainably efficient and

effective regulation in the global PMSI.

The idea bkind this overview of the GRN is to recognise the value that each actor within
the network contributes toward the creation of knowledge that sustains the continual development
of the networkdés operational ef f ithe neevorkiga and e
node or knowledge site that can be tapped int ¢
bases results from the uniqueness of their experiences, which colours their perspectives and thus
places their knowledge value on a levigbarity with all other actors within the network. As such,

the network is constituted by actors in dialogical and dialectical relationships that depend on one

342 preamble|CoCat para 7.
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another if they are to work effectively in the production of new knowlétfggheir collaboration
which produces a richer discourse and more legitimate outcome, is tied to an appreciation of each

actor as having fiepistemic agencyo.

Epistemic agency is the attribution of responsibility to individual agents for knowledge that
they both have and do nisave3** According to Marlene Scardamalia and Carl Bereiter, attaining
epistemic agency involves active processes in which individuals engage in knomgeidigg
activities that seek to create and improve idéas. such processes, individuals take resjimlity
for seeking to engage with and examine alternative knowledge bases so as to enrich their own. To
this we add the notion of ifsharednesso. The
intersubjectivity in an interaction between participants whaiaited in their focus on a common
knowledge object?® The survival and enhancement of the network depend on the necessary
dialogue between and among nodes, operating in dialectic relationships to consider ideas that result
in the production of new knowledgIndividually and collectively, therefore, the actors need to
negotiate ways of working together so as to develop and progress in their understanding of the
shared knowledge object. This, for example, could be a relevant regulatory standard. Inrthis rega
Yasmin Kaf ai rightly indicates that a persono

other peop¥elardmreaBnéephgenson also adds that

343 Black, supra note B2. Black, by contrast, discusses dialogical and dialectic relationshigseicadntext of

legitimating communities: what actors in polycentric regulatory regimes are required to focus on to generate and
sustain legitimacy to regulate. Legitimacy does, however, play a part for our purposes. The connection and
collaborative effortith other actors serves to legitimise the work product that is produced.

Baron Reed, AEpistemic Agency and the Intellectual Vi
at 522.

Marl ene Scardamalia & Carl oBgrepedagoiifknoahdddechnil di
ed,Cambridge Handbook of The Learning Sciendésw York: Cambridge University Press, 2006).

6Crina Damka & Jerry Andriessen, fiShared Epistemic Ager
in Anne Moen, Anders | M@rch, & Sami Paavlova, e@sllaborative Knowledge Creation: Practices, Tools,
ConceptgRotterdam: Sense Publishers, 2012) at 206.

Yasmin B. Kafai, #fAConst r uThe Camridge kandbook of Re LedtningeBichks Sa wy e r
(New York: Cambridge University Press, 2006).

132



considered the best teacher of knowledge. Since we cannot experieneer yt hi ng, ot her

experiences, and hence other pé®%ple, become t

This limited foray into processes of knowledge creation merely aims to emphasise how
states, PMSCs, and CSOs can and should collaborate to produce rapriagg regulatory
framewor k, gi ven t heir di fferent knowl edge
experience and capabilities regarding domestic regulation should be combined with the industry
know-how and expertise of PMSCs. The result of twdiaboration should be both supported and
tempered by actively engaged CSOs, whose ability to serve as watchdogs, representation of

community interests, and involvement with other social responsibility initiatives should be valued.

The ICoC is an examplef regulatory standards produced by collaborative knowledge
processes within the global PM%?. 1t is meant to be internalised into all PMSC corporate
governance and compliance structut®&cluded in all contracts with clients, subcontractors, and
employes?®! and adhered to nevertheless where it is excluded in a client coftriet, the
| CoC itself expl i cliegalohligaionseanddegal linlilites ontheé Sighatorye at e ¢
CompanrifReast.hter, the signatoryicompani @ance mmith

and, by doing so, to publicly affirm their responsibility to respect the human rights of and fulfil

348 Karen StephensoriWhat Knowledge Tears Apart, Networks Make WHA@97), online: Internal Focus
<http://www.netform.com/html/icf.pdf>.
3491t should be noted that the initial push towards creatingnteument came from the Swiss government and the

I nternational Committee of the Red Cross (I CRC). There
ti me went on. For account of this pr oceatenal Gevereanc®e bor ah
of Private Military and Security Serviceso (2016) 60: 2
Ppara 44 1 CoC: ASignatory Companies will incorporate t
compliance systems and integrateii nt o all rel evant el ements of their op:
®lpara 18 | CoC: iSignatory Companies wil!.l make compl i
agreements with Personnel and subcontractors or other parties carrying out Security Serviceseunhdert cont r act s
2Para 19 1 CoC: fASignatory Companies will adhere to thi:
agreement with a Client. o

353 Para 14 ICoC.
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humanitarian responsibilities toward all those affected by their business actififiéss is quite

the conundrum. On one @, a literal reading of the provision would suggest exactly what it

say® that there are no legal obligations created among the parties to the code. And yet on the
other, there are indications of shared understandings and a commitment toward the profluction

a text to guide the partiesd conduct ard creat
It is here that Lon Fullerds conception of | a
result of this interaction and the subsequent cargractions are actually the creation of law

among the parties.

. The Global Regulatory Network as a Legal Order

The challenge that we are confronted with here is to properly understand the aspirations of
the parties to the ICoC and the impact thatgheluct of those aspirations is meant to have on
their conduct and social ordering. Law, according to Fuller, is the enterprise of subjecting human
conduct to the governance of rufg8lt has a distinctive form that is founded upon a mutual respect
betweena lawmaker and the subject of that law: a respect for the agency and autonomy of the
individual subject to accept la®’ As such, the enterprise of creating law is one which entails, in
part, the production of condugbverning norms results from an intetige relationship among

mutually respecting parties in positions of p

354 Para 6 ICoC. See also International Code of Conduct for Private Security PsoMidéC Signatory Companies

online: <www.icoepsp.org>.

5For example, consider this pr ovOodeiofEthicsfand@BusindseCGondiuch g P MS
(5th rev. 2012), online: <httpwivw.triplecanopy.com/assets#thicsbusinessonduct02212012WEB_new.pd$:

Aflal]s a signatory to the |1 CoC, Triple Canopy must foll
operatesinaccordare wi t h t he standards and principles it contai
356 Fuller, Morality of Law; supranote 34 at 106.

¥"See Colleen Murphy, #ALon Fuller and the Moral Value o
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continual interactions among their participants who produce cowgdwerning norms. The

necessary corollary to this enterpriséhis subsequent congruence between the agreed norms and
the partiesodo actions. An assessment of the ex|
evaluation of pedigree criteria but rather of the parties themselves, their shared intentithres; and

actions.

As has already been ©RNidfeudded upoh e lCokz&ndéhe env
| COCA AoA. The 1 CoC, which serves as the netw
the product of interactions among its signatory partiesoddgh the ICOCA Ao0A, the ICoC
signatories who subsequently also became members of the ICOCA agreed to engage with various
other stakeholders to create an institutional structure, an independent governance and oversight
mechanism, that would oversee the liempentation of the ICoC. True to that commitment, PMSCs
engaged with states ardSOsto establish the ICOCA. The ICOCA is the result of broad
engagement within the sector; the product of a process of mutual construction among a host of
public and private @ors. It is norhierarchical with no apparent overarching enforcement
mechanism. All of its members take part in the production of its governing norms. And as such,
all of the parties to this association are simultaneously both regulators and regtiiateas: the
authors and subjects of regulation. But at what point can we declare these norms to be law, if there

is indeed a fAipointo at all, so to speak?

Fuller posited that law or the legality of a norm is established through adherence to what
hetermed he #fAi nner MOrmeal iitnyneaf moawmd.ity of | aw is

that certain criteria must be met in order to allow individuals to pursue their purposes through law

358 Fuller, Morality of Law supranote334at 42.
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and for law to guide their actions and interacti&®¥df any oneof these criteria, generality,
promulgation, prospectivity, clarity, necontradiction, practicability, constancy, or congruence
between official action and declared rule, is not met, then the attempt to create law, individually

or systemically, fail$°The attempt fails because the | awma
agency, autonomy, and capacity to comply with law. | would submit that the most important
criterion in the context of the global normative space, given the focus on lawmaking in the GRN,

is the final criterion: congruence between official action and declared rule. The reference to
Aof ficial 0 acti on si t ueotnat®naltlawmakipgrcontexthissineg wi t h i
the context in discussion. Subsequently, having alreddpleshed how all individuals can and do

take part in the lawmaking process, it is critical they also ensure that subsequent actions are
congruent with the agreements resulting from the interactive lawmaking process. If this and the
other principles are miethen the norm in its given context will be acknowledged for its legality

and will attract adherence to itseP¥Anditassr Af i d
this practice of reciprocity, founded on fidelity to the law, which bindpénges together in legal

relationships and forms legal orders.

Inherent to the practice of legality, which is founded upon fidelity and reciprocity, is a
process of continual interaction among the parties. Through this interaction, the parties generate

legal norms and then constantly reinterpret and redefine those norms. This is important for two

%¥Jutta Brunnee & Stephen Toope, fAAn I nteractional Theo
Toronto Faculty of Law, Legal Studies Research Series Ntb60& 15.

360 Fuller, Morality of Law; supranote334at 34. In his tale aha the hapless legislator, King Rex, Fuller describes

how, through a failure in different instances to creat
his name in history as a great lawgiver. It was his unhappy fate to fail in thisamindeed, he failed spectacularly,

since not only did he not succeed in introducing the needed refouirtse never even succeeded in creating any law

atal, good or bado (emphasis added). Fur tthess eight daectiors9 , Ful

does not simply result in a bad system of |law; it resul
361 See FullerMorality of Law; supranote 34at394 1. See al so Lon L FullwirA APosit
Reply to Professor Harto (1958) 71 Harv L Rev 630.
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reasons. First, it I's indicative of how | aw i
product of a s us t%Secomddit isgpleonspative bfthe fack that therparties
construct the norms mutuallyt hey are both #Al aw i #\Ieesettwong o an
features are easily i1identifiable within the
interaction. Each party in threetwork holds a body of knowledge and experiences that they share
with other parties through their continual in
conductgoverning norms are reinterpreted aedefined. Law is not a statgocial factwhose
determination lies solely in the authority of a hierarchically superior official. Rather, it is an
enterprise that is founded upon mutually respecting parties with shared understandings and
commitments interacting toward the construction of rules thill govern their conduct?
Consequently, contrary to the statement denying the legality of the norms and commitments within

the ICoC and the ICOCA, the practice of the signatory parties suggests that they did create law

and a legal order. The statemeleinying legality could be interpreted as a declaration that the
signatories did not intend to give conventional force to the testitlitemains a statement ioftent

which, if it is backed by action, will acquire the status of law. Perhaps muchadrhesion here

lies in the unconscious adoption of a formal test of legality which associates the text with the law.

It is never the text which is law. The text is a formulation of what is accepted as law for the time
being3®® And thus not only did they eate law, but they continue to do so, though not always

completely or effectively.

L Full er, i Ame

362 Fuller, Morality of Law supranote 334at 106 . See a Lon
d 457 at 46 7ev(efréltaow bies rneonte we

Centuryo (1954) 6 J Legal E
363Kleinhans & Macdonaldsupranote 38 at 3839.

¥See also Janet KoUpeApprodck o internatiohah LaBnoakirtg:oTie Tale of Three Trade
Finance I nstrumentso (2005) 30 Yale J I ntol L 125.
365 This is an argument thatckedit to my doctoral supervisor, Professor Fabien Gélinas, which arose in one of our
many conversations on the subject matter.
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Fuller postulated that | awb6s mmpleitinhsor al it
conception of law is the subject as a moral agent worthy of respect from thakawin order to
accord the subject the respect that she deserves, the lawmaker is under pressure to produce laws
that are clear, constant, and general; laws that are prospective and not retrospective; laws that are
practicable and that do not contradloemselves; and laws that are congruent between what they
declare to be a rule and how they are applied. But producing such laws is not always easy because
of the difficulty in discerning the point at which the lawmaker has achieved those objectives. This
is particularly so where achievement can only really be assessed using a qualitative rather than a
guantitative or empirical measure. As such, the lawmaker can only ever strive to do her best to
achieve these fAdesi der at atfailtoHitthé neagkaHatisheynayb& n o wi
close, but not quite thef€’ In attempting to produce legal norms within the GRN, the actors as
both lawmakers and subjects are under a constant pressure to produce norms with sufficient mutual
respect for one anothe and t hat strive to adhere to | awc
concludes that if the inner morality of law is something that one strives for and yet cannot always
be achieved, then A[i]ts primary a prideechthe mu st
cr af t3Whisns.indportant in the context of the GRN. It is easy to see how an actor may
propose a new safety practice or procedure that contradicts existing requirements or would demand
the impossible from other PMSCs. More specificaltgse could be particular audit requirements
or licensing procedures that are too onerous for some PMSCs, or even for some states to implement
and oversee. Reaching agreement on a provision that is feasible for all parties to a degree that

protects the akervance of human rights and respect for the rule of law would therefore be the

366 Fuller, Morality of Law; supranote 34 at 5, 4243 and 122123.

%7lbidat 122, A[B]J]oth rules of | aw and | egal systems can :
effort necessary to bring them into full being has beel
368 bid at 43.
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challenge of the interactional process. Indeed, reaching that agreement wenldhasise the

conception that law is an enterprise and its order is the product of a sugtaipegjve efforg®®

1. A Few Reflections on Fullerdés Al nner Mor al

As il luminating as Fullerdéds conception of
consideration in the context of global actors and complex social orderings. In thisesttion, |
discuss two of those areas. The first subsection considers theumaifethe eight criteria, or
Afdesi deratao, and offers two comments. The se:

of law to nonnatural juridical persons.

i. TheEi ght NnDesi der at ao

There i s some concern with the eight #fAdesi
of | awo. On e -konfownhecrmdarieguvess! li s the fAefficienc
of Fullerdéds inner ncoirpalleist yofo fl elgaaw iatsy ome rTeh ifisp rr
and Raz, argued that Full erds eight criteria
efficiency of a | aw. According to them, t he
morality. To illustrate this, Raz raised the example of a knife that ceases to serve its purpose as a
knife the blunter that it becom&.And for his part, Hart raised

p oi s o’ Hea atenpted to show how, if one was receiving dioestion how to poison

3891bid at 106.

SSee JosepRuRazofilThw and i tThe Adthority of eap2d ed(Ne¥wmke ph Ra z ,
Oxford University Press, 2009) at 22326.

STLHLA Hart, Book Review offhe Morality of Lawby Lon Fuller (1965) 78 HLR 1281 at 128286.
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someone that include AAvoi d poisons however |
poi sons however |l et hal i f their shape, col or,
goal and process of poisoning sane more efficient, and in no way can these directions be

~

described as principle*¥ of Athe morality of p

Commentators sympathetic to Fullerds cause
For example, Brunnée and Toope have saidthizse are circumstances where a knife can still be
a Aknifeo while completely blunt. Such -instan
encrusted dagger that is gifted to a young boy, from a vacation in Tunisia, or a Kirpan that is worn
by orthalox Sikh males for ceremonial purposes but cannot physically be withdrawn from its
sheatt’* As a fAknifeodo can have value aside from
instrumentality?’* Rundle presents an equally convincing rebuttal to the reading ofd@lleri nne r
morality as one based on efficacy. She argues
value served by observance of the internal morality of law can make sense is if it is attached to a
top-down, essentially coercive conception of iawhich the role of the subject is merely to serve
t he s up e r3 indeédsFullernwass critital of the analytical positivist position, which
perceives law as a oiveay projection of authority where the law acts upon the subject but does

not engagevith the subject’® A top-down conception of law is more easily imagined in a national

372 |bid.

SJutta Brunn®e & Stephen Toope, fAAn I nteractional Theo
Toronto Faculty of Law, Legal Studies Research Series Nt60&t 18.

374 1bid at 18.

375 Kristen RundleForms Liberate: Reclaiming the Jurisprut of Lon L. Fulle(Oxford: Hart Publishing, 2012)
at 122.
376 Fuller, Morality of Law supranote334 at192.
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context where there is an overarching authority in the form of the state. This, however, is not the

case in a global setting where there is no such autiéfity.

Thesecod comment on Full erdéds inner morality o
in application to national legal systems. The eight criteria seem more suited to the promulgation
of laws through statbased institutions such as a legislature or a commisBianeighth criterion
of congruence between an official ds actions al
Full erds discussion, mu c h me n tmade haw, istatutesande o f
constitutions:’® However, in light ®complex social orderings beyond the state, we need to adapt
the concept to alternative forms of lawmaking. These can include agreements, custom,

international arbitral case law, or trade usages.

i. The Application of L-ldatuiald eqll Rersans Mor al

Full erds inner morality of | aw provides a
bases for legal obligation and legal orders. This is particularly the case for legal orders that are
distinct from the state and its legal institutionalustures. Further elaboration beyond its
substantive criteria is required, however, on the presuppositions that it makes with respect to legal
subjects. Full er argues that the conception o
that man is, or gabecome, a responsible agent, capable of understanding and following rules, and

answer abl e f¥8Imorderitodettdr erfderstahdithés, Rdindle proposes that we consider

S"See for e.g. Bupranote 88 whére tliey espoeasé an,interactional theory of international legal
obligation, fsonoen charadity o law, © wdcduet foda legal system where there is no structural,
overarching authority.

378 Fuller, Morality of Law supranote 34 at 8191.

379 |bid at 162.
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what Full er means when he r ef erosf tpourapno sii asgee natc
in possession of her capacities, *BRaherthano i s t
being viewed as a subordinate subject upon whc
with a |ife t3%Pivotal to this deiw ishhe undesstandingdthat the legal subject
comes to the |l aw in this state, Ain the sense
status as s uc h3®THsusta fine way solwcqneidersaetass andtthe value tlegt th

have in terms of the creation and sustenance of the law. The problem, however, is that this assumes
that we are only consideringatural persons, that is, flestindblood human being¥?® Yet,

complex social orderings such as @RN are constituted by ¢l persond both natural and nen

natural. Such nenatural legal persons include corporations, CSOs, international organisations,

and states. The question is, therefore, can we make the same presupposition of moral agency and

dignity for nonnaturallegap er sons? That i s, can we View COfr ([

While an interesting question, | do not think that it is necessary for me to adopt all of
Full erds theory. He was writing in both a diff
with questions on the nature of law in a national context. The matter of dignity as it pertains to
natural persons in that lawmaking context is an important one. Consequently, by extension, it is
important to consider how neamatural juridical persons, or gip actors, can have a will of their
won and be bearers of dignity for the specific context of lawmaking in a global normative space.

As such, | shall present a short discussion theorising one way in which group actors could be

380 Rundle,supranote F5at 10.
381 Rundle,supranote 375at 10.
382 Rundle,supranote 375at 10.
383See FullerMorality of Law supranote 34at1811 84 . Ful |l er has a section entitl e
Mor al Communityo, and in it he asks, AWho are embraced
owedutestone another and can meaningfully share their aspi
Having defined the 6inner morality of | aw as a moralit
after all a morality ohumanap i r ati on. 1t cannot refuse the human qualt
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conceptualised asamoralaggfia bearer of dignity, with a |
pivot al because A[o]J]nce we recognise a coll e

criticize it, and make demands on it, in a manner not possible withagoa nt i a#* sy st em.

As Victor MunizFraticelli rightly points out, the point of departure for this discussion is
an assessment of an associationds claim to ha
of privilege or concession. Further, it is an assessment @fwhthis claim is being made by the
association as an agent itself or as the members that constitute it in furtherance of their own
individual rights®®As such, we are considering the assoc
to law, not through ththeories of concession or fiction. Indeed, to proceed within the confines of
these theories, which are uniquely associated with the supremacy of the state as a personality
granting authority, would be a natarter, a contradiction, even. After all, thatstitself is also an
association that is constituted by individu#fdnstead, we must begin by attempting to identify

what the determinative characteristics of real personality are.

A survey of the literature shows that there is no real consensus on such criteria, as different
epistemological approaches all seek to achieve different ends. Some recurring evaluative criteria
include the capacity of the association to form intentionsatteaontologically distinct from those
of its members; the capacity to sustain an identity over time notwithstanding a fluid and changing
membership base; a capacity to act rationally in the world and engage with other actors with the

potential to obligat oneself; and others of this sort. That said, one criterion that often tends to arise

384 Christian List & Philip PettitGroup Agency. The Possibility, Design, and Status of Corporate A@dawsYork:

Oxford University Press, 2011) at 5.

385 Victor Muniz-Fraticelli, The Structure of Pluralism: On the Authority of Associati@sford: Oxford University

Press, 2014) at 199.

386 The famaus legal historian, Frederidda i t | and, rightly stated that Athe St a
ifnootherg oups may have wills of their own. 0 SeePolRicaeder i ck
Theories of the Middle Ag&nion, NJ: The Lawbook Exchange Ltd, 2002) at xlii.
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irrespective of whether an author is arguing
capacity for the associ at i oly thioisthexapacityifortse own

association to act o%drtolive slife oftsow®p er sonal dr am

To be sure, there are collectives of individuals where this can be a hard criterion to meet
because of the looseness and informality ofgtfeeip. But it will be neither useful nor relevant to
consider the breadth of such collectives in this instance. Rather, | will focus on group agents that
are more particular to the global PMSI and my envisaged GRN. More specifically, | will focus on
the caporation as a group agent given that the PMSC is the central actor that | am looking to
engage witf®®l n attempting to demonstrate the corpor
shall assess its internal and external constitutions. An assessmitet iofernal constitution
considers the role of structures and processes within the person, and the outside constitution
pertains to the role of social recognition in the making of the pé¥soet me begin by discussing

the corporatioto@s external constitu

The external constitution of a corporation is akin to the recognition of states in international
law and relation®* Here we are interested in the extent to which the corporation is acknowledged
as an independent actor within its various social etsit@nd | do not think that there is much
contestation in this regard. Corporations are often personified in the media, the literature, and our

everyday discourse. Frequently, and in most cases without second thought, we refer to corporations

387 See David Runcimarluralism and the Personality of the Sté@ambridge: Cambridge University Press, 1997)

at 241: AGroups can only be persons as individuals <can
dramas. 0

388 Rundle,supranote 352 at 10.

389 Notwithstanding that states are in a similasifion. That said, addressing the real personality of states is less of a
concern in light of a predominant Westphalian system.

3See Al exander Wendt, iThe State as Person in Internat
289 at 293 ff.
391 | bid.
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as individu#s without reference to the many individuals that constitute them. Nike, Nestlé, Dell,
and Sheb these are all faceless, household brands that everyone is familiar with. And for their
part, corporations represent themselves to the world as distinct malsid his is most noticeable

in areas that require them to engage with various stakeholders in the course of business and not by
law, such as in corporate social responsibility (CSR) initiatives. In these cases, one need only
consider the pledges that anade by various corporations to their local communities and reported

in their annual CSR reports. This almost invariably results in legitimate expectations that
corporations will adhere to their promises. Where these promises are not kept, NGOs such as
Greenpeace and Amnesty International have been quick to condemn corporations, and some
individuals have successfully taken them to task in ¢8tifhe case of corporate real personality

from an external perspective, therefore, is relatively easy to estaMisdt is more challenging is

the internal aspect, that is, a demonstration that the internal constitution of the corporation is not

reducible to the individuals through which it acts.

When considering the internal aspect of the corporation, there aeepgbs#tions that
emerge from the literature. These are the emergentist, the reductivist, and the supervenience
arguments. The emergentist position enjoys a strong line of formidable proponents harking back
to the likes of Hobbe¥? Gierke?** Maitland3®® Figgis, Laski, and Col#&® The emergentist

position holds that where a group of people come together with shared purpose and intention, the

392 Kasky v Nikelnc. (2002) 119 Cal Rptr (2d) 296; 27 Cal (4th) 939; 45 P (3d) 243.

3% Thomas Hobbed,eviathan ( Ri chard Tuck, ed.) (Cambridge: Cambrid
multitude of men, are madene Person, when they are by onam or one Person, Represented; so that it be done

with the consent of every one of that Multitude in particular. For it ifthigy of the Representer, not thaity of the

Represented, that maketh the Per®oie And it is the Representer that bearéth Person, and but one Person: And

Unityy cannot ot herwise be understood in Multitude. o

3% Gierke used the concept of tBenossenschaftor ff el |l owshi pd) to describe grou
BErederick W Maitland, AMor al Personality and Legal P
Maitland: State, Trust, and CorporatidnCa mbr i dge: Cambri dge University Press
person: ceordinated, equiparated, wthh e man, with the natur al person. o

3% See Runcimarsupranote 387 Parts One and Two; Munkzraticelli, supranote 385 at Chapters 9 and 10.
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group forms a personality that is separate and distinct from the collective of individuals that

constitute it. Thednguage used by proponents of this position to describe this distinct group person

=]
—

varies from terms such as ndartificial o, or

where the group person was indeed considered to be an actual persoexasmple of the latter,

—

Figgis described such group persons as the

associationbds ncoll ect i e, not i ndi vidual

The attraction of the emergentist position stems from its easy embrace oispiudal
allows us to envisage with ease how corporations and other associations should be considered
separate entities operating on a global normative landscape independent of the individuals that
constitute them. There are, however, some concerns regéatds approach. The first is the
tendency to anthropomorphise the corporation. Hobbes used metaphors of body and spirit to
describe his commonwealth pers&hand more recently, Peter French has attempted to
demonstrate rational corporate intentionalitysdzh upon his argument of corporate internal
decisionmaking structure®?® This has come under sharp rebuke by authors such as Manuel
Vel asquez, who claims that #A[p]J]rocedures and
group mental states or grooapi nds i n an $°InladditienrDewey is @itical ef thé
lack of unity in the arguments presented for corporate personality. The multitude of positions all
trying to prove the same thing, he argues, is merely demonstrative of the fact thatichs
authors were all trying to defend vested interests or achieve specific goals during their respective

times in history* And t hi s 1 s ar glbewathdnywhich presents thélidea bf¢he 6 s

397 John FiggisChurches in the Modern Stat@ristol: Thoemmes Press, 1997) at 69.

3% See Runcimargupranote 87 at Chapter One.

¥peter French, AThe Corporation as a Moral Persono (19
“WOManuel Velasquez, fiDebunking Corporate Moral Responsi
“Wljohn Dewey, d@&@dkegr dsluisdooi cC®B8rporate Legal Personalitybo
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commonwealth person, was written in a time of @ndor preventing civil war and fostering
unity through early social contract theory; Figgis was attempting to defend the personality of the
Church#2 and Gierke was attempting to defend Germanics against Romanics in the midst of a
cultural struggle betweethe two?®® The final critique of the emergentist position is that there is
insufficient attention given to the role of the individual in this process. Christian List and Philip
Pettit pick up on this in their account of superveniefttieut before | addresthat view, let me

turn to the other end of the spectrum on the debate about corporate personality.

If the emergentist tradition can be placed on one end of a spectrum, then the reductivist
position can be placed on the opposite end. This latter appnolttshthat associations are merely
the aggregate of individual interactions or transactions, and that associations can always be
reduced to the individual interests that constitute them. As such, reductionists espouse the most
physicalist approach to assaions. The need to reduce associations to individual units, however,
is also the weakness of the reductivist position. Alexander Wendt provides several criticisms that
demonstrate the impracticality of this appro&€ikirst, he argues, reductionism isctilar, as its
accounts of individualism have a tendency to include unreduced groups. For example, in
considering the set of individuals that comprise a state person, one would probably identify
citizens, but the class of citizens is a group itself. Secgralip intentions can be insensitive to
individual intentions and can be maintained even if there is-fondred per cent turnover in the
group membership. An example of this could be
state when not athembers of parliament agree with this decision, and moreover that the decision

can be maintained even if every member of parliament is replaced. Third, groups can do things

402 |pid at 671.

403 See Runcimarsupranote 87, Chapter Two.
404 ist & Philip, supranote B4.
405\Wendt,supranote 367 at 29800.
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that individuals cannot, thus making some group intentions indivisible. Forexampgie] s] anct i o
war, and humanitarian intervention are all highly complex social practices that no individual can
per f or m ©BYAndifieafllysie drder.thave an intention to do X, X must be something

that an actor can control, yet individuals canmbwvays control the actions of a group.
Consequently, it is for reasons of impracticality such as these that the reductivist theory falls short

of discrediting real corporate personality.

The supervenience approach adopts a middle position between thgeetise and

reductivist schools of thought. Using the model espoused by List and Pettit, this position holds that

group rationality supervenes doxasticalily on
By this, List and Pettit mean that whileagup 6s i ntentions cannot b e
individual members, the groupds intentions cart

that intention. As such, the relationship between the two is structural and not causal. They illustrate

this position by describing the constitution of shapes through“*ffots:

Think of the relationship between the shapes made by dots on a grid and the
positions or coordinates of the dots. The positions of the dots do not cause the
shapes to be such and such, &sdhs no lag between the dots assuming those
positions and the shapes materializing. Nothing causal needs to happen in order
for the positions to give rise to the shapes; suitably positioned, the dots simply

constitute the shapes and are not distinct ghaa be causes. But although the

406 |bid at 299.
407 ist & Philip, supranote B4 at 64ff.
408 |bid at 65.
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positions of the dots do not causally determine the shapes, they still determine

those shapes.
Or put another way:

A supervenience relation | eavelseweletn t he pc«
pattern detgharimg \neelso t hat tieel pafterntmayebe hi gher

realized in a number of way$’

This is the appeal of the supervenience position: it is able to separate group intentionality from its

membership base and yet maintain the relationship between the two.

What remains now is to consider the corporation as a bearer of dignity. It is without doubt
that the concept of dignity can be considered as infinite with no limit. And thus the implications
of declaring corporations as bearers of dignity are far amlg wanging. That notion and its
implications merit a tome unto themselves, and so | shall not attempt to address them here directly.
Rather, 1 will argue that corporations are bearers of dignity to the extent that they allow individuals
to act and expredheir dignity collectively*'® Agency is a critical ingredient of human dignity
which law attempts to secure for us all. But individual agency without coordination does not, in
social settings, secure dignity for all. Law therefore tries to achieve cooodinas well as the
stabilisation of expectations, notably by creating framewbr&scondary rules such as contract
law, the law of associations, and corporate iathrough which individuals can exercise agency
collectively. Thus the human dignity at tbere of the argument depends on the availability of the

legal constructs that are associations and corporations and their recognition as agents.

409 |pid.
410 This is an argument that | credit to my doctoral supervisor, Professor Fabien Gélinas, which arose in one of our
many conversations on the subject matter.
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In summary, by adopting the supervenience approach toward real corporate personality,
we are ableto demonstr&& t he corporationds capacity to fo
will. Through such will, as well as the corollary conception of corporations as vehicles for human
dignity, it is reasonable to say that corporations fit the criteria of the moeat #gat Fuller
envisages coming to the law: a moral agent that is willing and able to engage with other actors in
the creation of law. And when viewed from this perspective within the context GRIN this
presents an opportunity for us to shift ourgeigm of corporate regulation from one where we
view business enterprises as merely being subject to law to one where they engage with the creation

and sustenance of law.

Conclusion

In this chapter, | expanded on the concept @RIN. | attempted to leow how actors
operating in global businesgctorsan collaborate with one another to create law that can govern
their condat outside of traditional stadeased legal infrastructure. In doing so, | demonstrated
how the GRN is constitutive of an epistendtommunity and how the practices within such a
community translate into the creation of legal obligati@rawingfromL on Ful | er 6s con
of law was particularly helpful in this regard. The particularities of his conception, however, are
not only explanatory but also potentially reformative. Indeed, through an inquiry into his
conception of a legal subject, | demonstrated the capacity for a corporation to have moral agency
and thus the capacity to participate in the creation and sustenance afdaglobal normative

space.
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At present, the regulation of transnational enterprises poses a significant challenge to many
states. Business enterprises can have an inordinate amount of power in comparison to states, and
this has resul tapad.i Paatfigdvemnmmanmaded fgculty of
our current approach toward the regulation of business enterprises. We are still largely stuck on
the idea that the state is meant to regulate corporations in a traditiomedviopfashionand to
forcefully secure compliance. This approach, however, is becoming both ineffective and outdated.

That said, we also remain sceptirccaglul aft itome .al

The idea of &GRN provides us with a middle way. It is aaperative governance model
that incorporates all relevant stakeholders into its regulatory processes and ensures that they all
take part in the creation, sustenance, and enforcementéfi@wa r por at i ons st op be
to the | aw ana wiotme ttloe fleammw.agks Al aw inventin
can now develop legitimate expectations that they will take greater responsibility for their social

realities precisely because they are th@wthors of those realities.

411 should add that participation i ncoudhbe. AtPok&ehtoitsis GRN i
disproportionately composed of actors from the Global North. On one hand more needs to be done to incorporate
actors from the Global South into this framework, but on the other those from the Global South need to push forward

and become engaged with the GRN through acts such as positively endorsing the ICoC and signing up to both the
Montreux Document and the ICOCA.
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Chapter FiveThe Law of a GRN (Part Two): The Macro View

Introduction

Having explained how the interactions among actors within the ghkid&l constitute law
and a legal order, there remains the question of where or how this legal normativity fits into the
wider picture. Put differently, if the laws of the GRN are neither purely national law nor
international law, what are they? In a global natine landscape that is populated by actors
interacting with one another, how can we best conceptualise and understand the creation and
existence of legal orders in relation to one another? More pointedly, how should we be conceiving
legal normativity forthe purpose of capturing this interactivity within global regulatory
frameworks? These questions are important because they play a role in establishing the legitimacy
and effectiveness of alternative regulatory frameworks beyond those dominated byethHerstat
cannot deny the enhancing effect of categoris
As such, these questions require us to reconsider our understandings of the constitution of legal
orders and their situation in a global normative faagbe that is characterised by heterarchical

interactions among actors with no superordinate authority.

At present, there are four broad approaches toward interpreting and understanding global
legal normativity. The first and most traditional conceptuamiework for understanding global
interactions is the Westphalian, statessed model. This entails analysis through a bounded
framework that is limited to an internation@tional law dichotomy. Pursuant to this traditional
position, states are the pringaactors and full subjects of an international legal order and all other
actors are objects relegated predominantly to the jurisdiction of national legal orders. And within

national legal orders, the national laws of private international law determimch wihes will
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govern the international situationsof @t at e actors. A second group,
cont est the views of these At r &avingtantmueted i st s O
conceptions thaare disconnected from modern Irg@s. Reformists contend that the increasing

levels of crosdorder transactions with and among public and private global actors should
necessitate an expansion of our conceptualisation of international law. But while the reformists

may be calling for amore inclusive international legal order, they remain within a dualistic
framework of international |l aw and national I
break away from this. Transnationalists argue for the existence and applicdléiig @nd legal

met hods that emanate from outside the state.
pluralistso, those who approach |l aw from a so
and attempt to make sense of these nawaatrrangements on a global scale. Social scientific

legal pluralists posit the existence of legal orders distinctly beyond the state and the international

legal order.

While each group has particular merits and is able to capture an aspect of thel assorte
arrangements and interactions that occur in a global normative landscape, they all suffer from
different strains of the same shortcoming. In the context of global interactions among public and
private actors, they have difficulty identifying who makesg &nd to whom it is applicable. Pierre
Schlag calls this ft?ee pobleniol tleesubject challdnges s iob j e ¢
confront the question of Mf*?YBaoh obtime pasitioasoutlinéddi n k s

above, when confronted witlheé process of globalisation, experience difficulties in identifying

“2pji erre Schlag, AThe Problem of the Subjecto (1991) 69
413 |bid at 1629.
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who takes part in the process of creating law in a particular legal order, whom the law in that order

can allow a claim against, and who should be responding to it.

The problem of the sygct serves as a theoretical approach to not just describe actions and
interactions generally, but also to assess them jurispruderitfafiynd by using this theoretical
approach, | modestly propose that one way that we could gain a better understahawgaof
arrangement like the GRN fits into the wider normative landscape is to adopt a Fullerian
perspective of legal orders. This entails a focus on the indivatiials and the nature of their
interactions. Through the lens of this interactive proceRs,vwe h r el i es upon Ful l e
of law as a determinant of law, becomes evident that actkocan engage with different actors
simultaneously and thus be engaged in multiple legal orders concurrBottys are the
foundational units of legal ders® they constitute the law and the law applies to them; they are
both Al aw i nvent i*~AThrée important implieationsaakise floim nhig.dFirst, if
we accept group agents such as states, corporations, and international organisatiarsstaat
interact with other individual actors in a global normative space, we come to realise that there can
be noa priori legal orderd individual actors create and sustain legal orders. Second, if there can
be noa priori legal orders, then the labelsfofp u bl i ¢ i nternati onal | awo
are merely descriptive of particular kinds of lawmaking interactions between particular kinds of
actors. They are not indicative of grand legal systeense In this way, we reorient the narrative

thathas given primacy and dominance to the Westphalian;lséatxd system toward a more open,

414 Martii Koskenniemi hasdentified a growing trend in international legal scholarship that imports an increasing
vocabulary from international relations scholarship, w
6nor msd. Consequent | pter, itéssmpdrtanttd énsure ghat gulavyers we staly faithfal hoaa
jurisprudential analysis so as to accurately identify where law is being made. Should we do this, it quickly becomes
apparent that there is plenty of law being made beyond and withogtate in a global normative landscape. See

Mar tii Koskenni emi, iMi serabl e Comforters: I nternation
Journal of International Relations 395.

415 See Kleinhans & Macdonaldupranote 38.
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expansionist, and liberal interpretation of law and legal orders. As such, legal orders are seen to be
of equal normative legal value, irrespective of the actottshidgnge constituted them. And finally,

a Fullerian approach to law enables us to envision alternative regulatory frameworks on a global
scale, as it allows various assortments of actors to construct frameworks byh&licharregulate

throughlaw.

This chapter is divided into two sections. In the first section, | outline the general premises
of the four approaches toward understanding law as it exists on a global scale. In doing so, | select
a few prominent authors who have adopted those positions andafisess some of the
inconsistencies that arise regarding each position for the purposes of thinking about regulation
through law on a global scale. After outlining these four approaches, the second dettt®n o
chapter suggestone way that we could cagmtualise law and interactivity among actors on a
gl obal nor mati ve space. Basing the approach
interpretative analysis in the previous chapter and apply it to interactions on a macro scale. Finally,
| conclude tle chapter by discussing a few implications of my proposed approach for the potential
of alternative regulatory frameworks on a global scale and how we can begin to imagine a remedial

mechanism operating within those regulatory frameworks.

.  The Four Camps

a. The Traditionalists

Let me start by outlining the Atraditional

interaction have historically tended to begin. According to this position, the framework for analysis
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of global interactions is rudimentarily estri ct ed ® the natwmwmal afido thea n e s O
international. And on each plane, the dominant unit of analysis is the state. The Peace of
Westphalia in 1648 ushered in the state actor, and thissstmeparadigm became the basis upon
which any form of international community and relations were considétedAs such,
international law was constructed for states as the primary actors and sttbjBetscorollary of

this is that all/l ot her actors are clhafecus fi ed
or beneficiary of international law and cannot be full holders of rights and obligations in
international law*!8 And while, over the course of the last century, we have seen a vast expansion

in the types and number of actors operating in theayll@mdscape and interacting with states,
states remain the dominant figures of world politics. This is largely ensured by positivistic,
pedigreebased theories of international law that grant states the power to determine which other
actors can take pam the creation, development, and enforcement of international law. The
International Court of Justice affirms this position in Reparationscase’!® where it was held

that:

Fifty states, representing the vast majority of the members of the international
community, have the power, in conformity with international law, to bring into

being an entity possessing objective international personality and not merely

“Ri chard Falk, fAThe interplay of Westphalia and Charte
Falk & Cyril Black, edsThe Future of the International Legal Ord@rinceton: Princeton University Press, 1969).

417 assa Oppenheinmternational Law: A Treatis¢ London: Longmands, Green & Co, 1¢
of Nations is a | aw between states only and exclusively
Malcolm Shaw,International Law 6th ed (New YorkCambr i dge Uni versity Press, 200
original and major subjects of international law. Their personality derives from the very nature and structure of the
international system. 0; Robert Mc Cdr gLueogdaal | eSSy sfitTehned linnd i
Evans, ed,International Law 2d ed (Oxford: Oxford University Press, 2006) at 308; and Antonio Cassese,
International Law 2d ed (New York: Oxford University Press, 2005) at 3.

418 Georg Schwarzenbergénternational Law Vol 1,3d ed (London: Stevens and Sons Limited, 1957) at1440

419 Reparation for InjuriesSuffered in the Service of the United NatioAdvisory Opinion, 1949 ICJ Repl74at

185.
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personality recogeed by them alone, together with capacity to bring

international claims.

Pursuant to this position, we find that the international legal personality of international
organisations was only recognised for the first time in that JReparationscase. Sine then,
individuals have been granted limited international legal personality through international human
rights and i nvest ment agreement s; Apeopl eso
determination;andnest at e act or figr o umeades Of entereationat eonflictr e c 0 g
and terrorism. The remaining majority of crdssder situations, therefore, are relegated to
nati onal | aw, where they fall under the rubri
However, this perspectiva international law and its development has been criticised, in the face

of greater global interconnectivity, for its unwavering dogmatism and adherence to formalism.

b. The Reformists

The reformists challenge the traditionalists. They argue thatatige of actors operating
across borders and producing a plethora of normative legal texts necessitateslaatgon of the
internationalnational dichotomy in law. More specifically, they argue for an expansionist
conception of international law. In slwing, they rely upon two areas for which they claim the
traditionalists are unable to provide satisfactory accdéutite matters of subjecthood and of

sources.
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i. The Problem of Subjecthood

Over the last century, there has been a significant increasernmnant actors on the
international plane. These include noand intergovernmental organisations, transnational
enterprises, individuals, and multistakeholder associations such as the Forest Stewardship Council
or the ICOCA. And each, due to their engagat, may have been granted international legal
personality of varying degreé€ Reformists allege, however, that the current classifications,
which includes distinctions such as objective and qualified legal persoftalityt and partial
legal personalit*? and fsubstateo, isuprast &t ead be and
confusing** | am inclined to agree. The growing nomenclature of legal personality is the
international | egal systemés attempt to accom
operating on this basis, however, is overloaded and unsustainable. But more pointedly, the
reformists charge that t he i-centrieityand supremagykbs | e g a
reflected in its unwavering formalism prevents global actors frormbdhe rights and, perhaps
more importantly, obligations that should be appropriately applicable to them. The determined
exclusivity of restricting full subjecthood to states, espoused by traditionalists who are reluctant to

acknowledge the currengality, results in alisconnect between theory and practiCe.

2Christian Walter, @SuNMaxRlantksEncyclpediandhtermatiorzalk Lavponlimd: Max a w 0 ,
Planck Encyclopedia of International Law <http://www.mpeil.com>,

42IMalcolm Shaw/nternational Law 5th ed (Cambridge: Cambridge University Press, 2003) at 242 [Shaw].
422\\alter,supranote 420

“2AnneMari e Slaughter, ABreaking Out: The Proliferation
& Bryant Garth, edslobal Prescriptions: The Production, Exportation, and Importation of a New Legal Orthodoxy
(Michigan: University of Michiga Press, 2005).

2 S5ee also Christoph Schreuer, #AThe Waning of the Sove
Law?0 (1993) 4 EJIL 447. Schreuer discusses how interna
to unitary sate actors. Rather, states are constituted by varying and multiple levels of organisation, each interacting

and participating in the international legal system.

2Anne Claire Cutler, ACritica Re f

i I | e
crisis of Il egitimacyo (2001) 27 RIS

ct i anderganization: b e We st
133.
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ii. The Problem of Sources

Article 38(1) of theStatute of the International Court of Justicgs the various sources
that are widely held to constitute international law. These include treatiesaventions,
international custom as generated by state practice, general principles of law, judicial decisions,
and the writings of prominent jurists in the field. The activity behind each of these sources is
premised largely upon state action. With éxpansion of actors transacting on an international
plane with states and other actors, however, reformists argue that we should reconsider what the
sources of international law are. Global actors have produced a spate of normative legal texts that
shapeconduct in the global normative space. These include instruments such W@siftiren
Customs and Practice for Documentary CreditdCP 500), the International Chamber of
Commerce (ICC)ncoterms the UNIDROIT Principles of International Commercial Contrgct
and a raft of voluntary codes of conduct for labour, the environment, and¥&teduced by
public and private global actors, these instruments do not strictly qualify as either international law
or domestic law. Due to the indeterminate legal stafubeir authors as interactive collectives,
which often include states and their officials, there is a distinct difficulty in determining the status
of the norms produced by these actBfsSo far, the appellation settled upon for these norms in
internation a | |l aw i s -lMisroditnd alwedgalnomor ms t hat are ¢
binding legal norms. Such a classification, however, is problematic. Not only does it call into

guestion the validity and legitimacy of the legal norms that global sactovose to guide their

26see for e.g. Adelle Blackett, fAGlobal Governance, Leg
of Codes of Corporate Conducto (2001) 8:2 Ind J Global
27Janég Levit ,-UfAABptoamh to I nternational Lawmaking: The
(2005) 30 ale J Intol L 125,
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conduct, but it also fails to clearly account for who is involved in the production of international
legal norms and upon whom those norms claim to have éfteetproblem of the subject. Let me

elaborate on these difficulties.

First, if international law is alleged to be a system created for and by states, then the
di stinction of Asofto and Ahardo | aw turns o
competence to state actors. Indeed, if states are the primary actordots sof international
law, then there is a presumption that legal norms are produced for and by them. By introducing a
di stinction between fAsofto and Ahardo | aw, al
effect, Ahar do | toomal legdl systentisaetfeetively denying alliother glabal a
actors lawmaking competence. Nstate global actors are therefore recognised but relegated to

subordinate, secondary roles with a capacity to produce only weaker norms with limited effect.

Second t he classification is inconsistent an:ct
instruments are considered aspirational or worthy of demanding compliance for moral or political
reasons, but notlegalon®€But how can we r eapooduce nbrmatie tests e s 0
that they hope will guide the conduct of rstate actors on the international plane if they classify
texts such as theN Global Compacand theOECD Guidelines for Multinational Enterprisas
Asofto | aw? Sh oding legalityef ndrasnpyoduteld | gldbal multistakeholder
schemes in which states participate and thr ouc¢

as the Kimberley Process Certification Scheme, the Forest Stewardship Council, EdoiChe

discussd in this chapter? Either it is law or it is not. Indeterminate responses to questions such as

“28A1 an Boyle, fiSoft -Maki hgol nher Na lintematianbl DakyBdved (©Osfard: e d ,
Oxford Unwersity Press, 2006).
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t hese, reformists would argue, are indicatiywv

constrained, and anachronistic parameters.

In response to thegeoblems, there is a growing body of reformist literature that is calling
for a restatement of international law to reflect its current reality. Prominent in this regard is the
work of the New Haven School, led by Professors Myre McDougall and Harold &h$S\wheir
approach to social processes, including law, calls for an alternative focus on actors, or
Aparticipantso, who play a role in influencin
Rosalyn Higgins, a former president of the Internatior@ir€of Justice, subscribes to and is an
advocate of this approach. Commenting on the
of Osubjectsd and O6objectsd [in international
functional purpose. Wesdlve erected an intellectual prison of our own choosing and then declared
it to be an un*$he propasesithat we retarsto a view of tnterdational law as
adecisiorma ki ng process, discard the t edgenslevdins ubj ec
actors as “tipthisway, indiyidaals fare @articipants in the international legal order
in the same way that states and international
by the fact that they have interestsdifferent parts of the international legal field. For example,
whereas states may be interested in the management of corridors on the high seas or territorial
border disputes, and international organisations may be interested in facilitating regidmal tra

cooperation, individuals may be concerned with investment expropriation and human rights

2°See Michael Reisman, Siegfried Wiessner & Andrew Wil
(2007) 32 Yale J Intédl L 575; Colin Warbrick, @AStates
International Llaw, 2d ed (Oxford: Oxford University Press, 2006) at 229.

“Rosalyn Higgins, iParticipants in t herobdlemg & Procaess:i on al
International Law and How We Use(Dxford: Clevedon Press, 1994) at 50; see also Rosdlyrg gi ns, A Concep
Thinking about the Individual in International Lawo (1
4bid.
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cl ai ms. These | atter rights and interests, D¢
conceded by historical chance within a system of rules that opesdietixgeen states. Rather, they
are simply part and parcel of the fabric of international law, representing the claims that are

naturally made by individual participants in contradistinctiontogiader t i ¥ pant s. 0

Robert McCorquodale similarly suggedtattwe look not to the formal status of actors but
rather at their functions. In assessing the state of the international legal system, he is critical of the
fact that it is not living up to its aspirations as set out withirGtharter of the United Natitg*3
The system, as currently structured using a suojeietct dichotomy, fails to acknowledge the
distinct international rights and responsibilities of individuals; it privileges the voice of states,
international | awds p teinatgervgicesS* MtCorquodals therefored s i d
calls for a more inclusive | egal -daesadtossmre 0 an
participants, the practice of these actors, their role in the creation, development, and enforcement
of law, andtle i r actions within their national COommil

practicedo), can, and should, form a part of ¢

of I"aw. o

Dani el Patrick O6Connel | al sho rmegreet 8objhe
O6Connell 6s support for this proposition 1is
phil osophy and the other in fAcapacitieso. His

individuals the right to participate in a leggdmmunity because, when all is considered, the

2Hi ggins, @ Concseganatea8tatF.hi nki ngo,

“*Robert McCorguodale, HAAn I ncl Wi vie7 Ilndtlelr na® 7 onbl¢ Cdlergq
I nclusive I nternational Legal Systemo] .

434 |bid. Further to this point, he cites the feminist critiquing work of Hillary Charlesworth & Christine ChiFikén,

Boundaries of International Law: A Feminist Analy@i#anchester: Manchester University Press, 2000) and critical

legal scholar Martii Koskenniemi-rom Apology to Utopia: The Structure of International Legal Argument
(Cambridge: Cambridge University Press,1989).

BMc Courguodal e, fAAn Llemall u SypsanotBBatda8nat i onal

162



enterprise of law is conducted so as to secure the good of the indi#tiBaiond this central

phil osophical c¢claim, O6Connell argues that in
oftheircapai ti es in international | aw. As O06Connel |
that the individual has legally protected interests, can perform legally prescribed acts, can enjoy
rights and be the subject of duties under municipal law derivimg fnternational law, and if
personality is no more than a sum of capacities, then he is a person in international law, though his

capacities may be different ®rom and | ess in

These proposals are both well founded and well mearihgre are, however, a few
concerns that would require further consideration. The first pertains to the problem of trying to
delineate roles or responsibilities that we think only states should have. If we were to include
everyone as i praationdl law, then ndestbat mean thatreveryone will have the
right to go to war? Admittedly theCU has stated in thReparationscase that it is normal for all
subjects of a legal order not to have the same rights, powers, and respons$iSiitiesatpresent,
states hold full rights and powers almost to the exclusion of any other international actor. Implicit
in the reformist arguments, however, is an argument against this reality. They are arguing, to
varying degrees, for the recognition of a minimilnmeshold, albeit on the basis of varying criteria,
whereby all actors can be granted the status of being a full subject of international law. This,

however, would not be a good idea because the very same actors for whorhadatuparity is

¥pDani el Pat rinteratiotablé&vf L merldlon: Stevens and Sons, 1965) at

of community isanembeo f t he community, and a member has status: |
437 |bid.
438 Reparation for Injuriessupranote419at 178: A The subjects of law in any |e

in their nature or in the extent of their rights, and their nature depends upon the needs of the community. Throughout

its history, the deelopment of international law has been influenced by the requirements of international life, and the
progressive increase in the collective activities of States has already given rise to instances of action upon the
international plane by certainentitesh i ch ar e not States. ¢é But to achieve t
personality is indispensable. o
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sought do ot have to live up to the same demands of public administrative justice as states
currently d@ those of transparency, democratic accountability, and legitimacy. Moreover,
according to Jonathan Charnéygnsiational corporations do not particularly wang gevation

either?3°®

The second concern is about the nature of the international legal order. The public
international legal order, | would argue, is primarily an internatipoblic orde® it is a political
order that is there to serve the internatiamhmunity as represented through state units. Within
this order, there are specific powers and responsibilities that should remain within the realm and
competence of states. These include the ability to impose trade sanctions, the ability to manage
nationd currencies and monetary policies, or the ability to extradite individuals for alleged crimes
committed in other countriesTo allow procedural equality in the constitution of public
international law for all actors whose activities have a ebasder ement thereforewould be

shortsighted.

The main concern for reformists, | think, is about trying to make sure that actors are
recognised for their global presence and interactions, and thus accorded appropriate rights and
obligations. This is particulbr the case in the debate on transnational enterprises and the
applicability of human right&® Recognising the validity and legitimacy of other legal orders
through a Fullerian perspective, however, could be an attractive alternative path that would allay

ref ormi stsd® concerns.

¥Jonathan Charney, ATransnational Corporations and Dev
“Wpeter Muchl i nskia,ndid HMurhan nRitghtnal s: |'s There a Probl er
Kobrin, APrivate Political Aut hority and Public Respo

Human Rightso (2009) 19:3 Business Ethics Quarterly 34
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c. The Transnationalists

Proponents of Atransnati onal | awo stand ap
the extent that they envisage the existence of law and legal orders beyorthstatdegal
systems. In this manndhey accept the existence of a legally pluralistic global normative space.
Within this category, we find references to practices, processes, or bodies of law thatlexclude
mercatorig lex sportiva international arbitration, transnational labour lamg many more. When
di scussing transnational |l aw, my usage of the
not be overlooked, for this, Il think, is the
really knows or agrees on what it igké a catchkall provision, it is used to refer to almost any
form of legal normativity that does not fit comfortably into the dominant and current conceptions
of either international or national law. In this way, most accounts of transnational law saffer f
t he Apr obl e theyareuralde tspwbide eleataccounts of who or what is thinking
about or producing Atransnational | awo, as we

accounts of different conceptions of transnational law chetnate this.

Philip Jessup is credited wfitibevideatifromihisg t he
Storrs Lectures, delivered at Yale Law School
to develop in a manner that made globalisatiomasier process to manage. He was somewhat
perplexed by the incessant need to classify and theorise international interactions in a way that
made little sens&? For Jessup, international law was about more than just the state as a unitary
actor,andthewes of the term Ainternational 06 in inter

actors and their interactions in Athe compl ex

441 Philip JessupTransnational LawiNew Haven: Yale University Press, 1956).
442 |bid at 7.
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individual and reachingonuptothesaa | | ed 6f ami |l gi efyna*t®Thenhabdesr
legal lexicon at the time did not haag¢erm that captured this totality. And so, Jessup proposed
that he would use, Ainstead of O6international
which regulates actions or everttsat transcend national frontiers. Both public and private
international law are included, as are other rules which do not wholly fit into such standard

c at e g¥*inia mare edpanded version of his notion, Jessup writes:

Transnational law then includes both civil and criminal aspects, it includes what
we know as public and private international law, and it includes national law,
both public and private. There is no inherent reason why a judicial tribunal,
whether nationabr international, should not be authorized to choose from all of
these bodies of law the rule considered to be most in conformity with reason and
justice for the solution of any particular controversy. The choice need not be
determined by territoriality, grsonality, nationality, domicile, jurisdiction,
sovereignty, or any other rubric save as these labels are reasonable reflections of
human experience with the absolute and relative convenience of the law and of

the forumi lex convenienandforum convenies

Jessupds conception of transnati offdtlis | aw i
clear from the three exemplifying dramas in his first lecture that the distinction between national

and international law is an arbitrary and artificial oArd he is right. There are a host of actors

443 pid at 1.
444 |bid at 2.
“His first Storrs Lecture was entitled, fiThe Universal

166



interacting on an international plane, and there is little to explain the applicability of different laws
to different actors in like or similar situations. However, his conception does little to help us
understad the mechanics at play in the process and production of law. While it gives us an
opportunity to imagine an alternative approach outside of the tightly bounded rubric of the
internationalnational law dichotomy, it says very little about who or what pces transnational

law and upon whom it makes a claim.

Over the last sixty years, the discussion surrounding transnational law has both expanded
and evolved. The idea of | egal rul es that Ade
embraced in droad variety of practice communities, such as sport, finance, and international
trade. Equally, the discussion has evolved in the sense that, while there is still debate about the
existence of transnational law, the focus has shifted more to the partitdt is, its sources,
methods, and legitimacy. An area perhaps most exemplary of this evolution is the phenomenon of
the newlex mercatoria(NLM), in which the discussion has oscillated between transnational law

as rules versus transnational law asethod?*46

The early prominent proponents of the NLM were Berthold Goldman and Clive
Schmitthoff. Notwithstanding the rivalry that usually arises between the French and the English,
the civilian and the common law traditions, Goldman and Schmitthoff wéee adlthe project of
distinguishing the rules and practices of international trade and commerce as forming a separate
legal order. Goldman first pronounced on the issue in a Ll&38ondearticle that discussed the
legal personality of the Suez Canal Ca@nyp (SCC). Likening it to other bodies such as the World

Bank and the Red Cross, he cl assified the SCC

446 See Klaus Peter Bergdihe Creeping Codification of the Lex Mermaa (The Hague: Kluwer Law International,
1999) [BergerThe Creeping Codificatign
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de |1 6ordre j ur fdWhideutlee campanye couldalte iassociated. with multiple

c o u n tlegal erdeés through its territorial attachments, that is, its places of incorporation,
business, and control, it was its distinct capital and internal management structure as well as the
nature of its international public engagement that gave it a aosal charactef*® Goldman

was pointing toward the existence of legal normativity not fully anchored in state legal orders.

Clive Schmitthoff was a contemporary of Go
of legal normativity beyond the state. Sdtihoff believed in the emergence and existence of an
autonomous set of rules governing international trade and commerce drawn from business
practices and customary trade us&§&$his autonomous law, Schmitthoff argued, was necessary
for the promotion andevelopment of international trade, and to create a uniform and harmonised
platform among and across developed and developing economies, and civil and common legal

systems. To this extent, Schmitthoff proclaimed:that

[tlhe evolution of an autonomous laaf international trade, founded on
universally accepted standards of business conduct, would be one of the most
important developments of legal science in our time. It would constitute a
common platform for commercial lawyers from all countries, thosdaoined

and free market economy, those of civil law and common law, and those of fully

447 Berthold Goldman, «a compagnie de Suesociété internationabeLe Monde 4 octobre 1956.

“hid.See also Klaus Peter Berger, fBerthold Goldman and
Translex.org online: <http://www.translex.org> and Berg&he Creeping Codificatigrsupranote 446

“WClive M. Schmitthoff, Tidde, LawsoGrilowt &r n & b-JunCheng@at i on ar
ed,Clive M. Schmitthoff ds Sel ¢gRotdredhts Maaigus Nijboff Publishers, 198&t i on a |
[ Schmitthoff, AThe Law of | nt ereUnificatiomoatihe Lawroflrdeenatipnal CIl i v e
Tradeo-JuiGher@tedCd i ve M. Schmitthoffds Sel d0otdreditsMadinus on | n
Nijhoff Publishers, 1988).
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developed and developing economy, which would enable themdpearate in

the perfection of the legal mechanism of international tfaftie.

The autonomous international lagf trade described here was constituted by trade usages,
standard contracts, and model laws; rules compiled by international organisations such as the
United Nations Commission on International Trade Law (UNCITRAL), the International Institute
for the Unfication of Private Law (UNIDROIT), and the ICC, as well as international conventions

and legislation.

Jean Stoufflet, Philippe Khan, and Philippe Fouchard in later years contributed to this
development of a nevex mercatoriaor autonomous internationaw of trade*>! Working as
doctoral students under the supervision of Berthold Goldman, their research focused on the
practice of international trade and commerce through the development of transnational rules.
Stoufflet focused on documentary credits asritial instruments of international commerce;
Khan considered the growth and development of an international society of buyers and sellers
engaged in international commerce; and Fouchard, building on the work of Khan, elaborated on
the substantive and predural internationalisation of commercial arbitration by a commtniity
of international commercial actof$ Part of the reason behind the significance of their work was
the fact that they were not out to prove the existence and applicability of thes@cuatasling to

Khan, it happened almost accidentally as a result of their academic, yet poaietited

®gschmitthoff, AThe L supracofe426attl3®r nati onal Tradeo,

4515ee Klaus Peter Bergdihe Creeping Codification of the New Lex MercatgAiphen aan den Rijn: Kluwer Law
International, 2010).

?Fouchard opted for the word Acommunityd rather than
legal positivsts and supporters of the primacy of state law to take offence.

t

453 Philippe Khan, &/ers la Quéte de la Lex Mercatoria L6 apport de |-6984» :mIKlaus Beter Di j o n,

Berger,The Creeping Codification of the New Lex Mercatdidphen aan den i: Kluwer Law International,
2010).
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research®® Indeed, it was the empirical focus on the documents arising from practice that was
able to show the existence of legal normativity beyoatedegal processes. For this contribution,
the three researchers along with their super\

School 0.

The focus on fdArul eso, however, has been a
challenge for proponentd the NLM to overcome. Critics argue that the NLM does not and cannot
constitute law or a legal order as it lacks the necessary certainty, completeness, structure, and
sophistication. This criticism has been sharply expressed by Lord Mestile contendghat
NLM proponents often fall short of providing adequate answers to certain questions: What is the
lex mercatori® What kind of law is it? When does it apply? Does it enable the arbitrator to decide
in equity, according to his own inclinations? How dteslex merc#oria relate to national law?

What are its sources? How are its rules to be ascertained? And what are the rules, when so
ascertained? In many ways he is righiere is too much ambiguity and uncertainty in the concept
of NLM, and the transnenalists would concede this. Even as a group, there is too much

divergence among them.

Emmanuel Gaillard takes on the challenge of trying to establish transnational law, or
mercatorig as a separate legal systéri.At first, his response is to point to the existence of
transnational rules as codified by organisations such as UNCITRAL and UNIDROIT. But
ultimately, realising that this might not be the strongest position, his approach aims to sidestep

direct, frontal #acks. Rather than call it a legal system, Gaillard argueslgkamercatoria

454 |bid.

%5Mi chael Mustill, fAThe New Lex Mercatoria: The First T
“%see Emmanuel Gaillard, ATransnational Law: A Legal Sy
| n 590 I
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functionslike a legal system. And in this respect, therefore, he argues that the correct way to
understand transnatmadknalg Isayw tiesnod & haapifi d sdeing ig dr

principles of | awodo and Atrade usaffeso through

An understanding of transnational law as a legal system constituted by an identifiable body
of rules is a conclusion not easily reached. And as a réshisdifficulty, other prominent authors
have presented conceptions of transnational law as a process rather than as a body of rules. Harold
Ko h, for exampl e, has advocated an wunder st anc
processo.t oA&Xwdr,diAinflg ansnational | egal process
public and private actors nationstates, international organizations, multinational enterprises,
nongovernmental organizations, and private individualsiteract in a varist of public and
private, domestic and international fora to make, interpret, enforce and ultimately, internalize rules
of t r ans n &% Relatadly,|] Peer Zwnbansen conceives of transnational law as a
methodological approach through which we can bettderstand the sociology of law in a global
normative spac®® He writes that ift]ransnational | aw
reconstructing the project of law between places and spaces, wihesther words places and
spaces do not necessarilywbhao map onto territorial or geographical substrata or be divisible

somehow into national or international. This perspective raises hopes for a realization of the project

457 |bid; see also Emmanuel Gaillard & John Savage, Eaischard Gaillard Goldman on International Commercial
Arbitration (The Hague: Kluwer Law International, 1999) at 802.

“*®Harold Hongju Koh, ATransnationa83 Legal Processo (199
¥peer Zumbansen, fADefining the Space of Transnational |
07 No. 05 at 5: iGoing beyond early work in internati.i
6transnationalwe oammelrecgian tloawunder stand &étransnationa
approach and Il ess as a distinctly demarcated | egal o]
Transnational law, from the here taken perspective, emerges farasrasethodologicalens through which we can

study the particul ar transformation of |l egal institut
perspective is influenced by Saskia Sassenb6és work on s
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of law, whereby law would necessarily have to be understood as having a recovevaable

by

emanci patoty potential. o

Koh and Zumbansen present interesting conceptions that try to help us to make sense of
the interactions among actors in a global normative space. By shifting some pieces of the puzzle
around, they attempt to show hoanfl why) actors comply with norms (Koh), and how we can
visualise new kinds of law on the basis of interactions that are not confined to territorially based
conceptions of law (Zumbansen). My concern, however, is that they too fail to address the
Aprobfemhe subjecto. They fail to identify wh
and creating law, as well as whom the law is making its claim upon. | agree with Koh that
transnational law is netraditional, dynamic and normative. But this desooiptdoes not go far
enough to identify a*The desciption tails tosdtiatentre inguatypa ¢ i t |
the specific jurisprudential mechanics of r&iate actor lawmaking capacity in a global normative
Sspace. Zumbansenoasblceo ntcoe pdteitoenr mionoe itsheun awds s
whether a particular actor is subject to a given law. He endorses a sociological description of these
interactions and so fails to provide an adequate account of who is making the law and how. This

is a criticism that also make against the social scientific legal pluralists in the next section.

Moreover, if we do agree to conceive of transnational law as a methodological process or
approach, then there is always the problem of trying to figureloich sources are to be consulted.

How is such a determination of applicability to be made? Is it similar to the discernment of general

Wpeer Zumbansen, |fiTPrlaursan atsinoon al20ledg)a 1: 2 TLT 141 at 1609
461 See e.g. Kohsupranote 458at 184, where on the matter of normatiyv
interaction, new rules of law emerge, which are interpreted, internalized, and enforced, thus beginning the process all

over again. Thus, the concept embraces not just theiptdsemworkings of a process, but tihermativity of that

process. It focuses not simply upon how international interaction among transnational actors shapes law, but also on

how law shapes and guides future interactions: in short, how law influencesasmhyimons obey. 0 The d
reflects practice, but it does not go far enough so as to determine whether and which actors are actually making law

and which are not.
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principles in public international law? There is an implicit assumption in methodological
approaches that participanasll know the answers to these questions, but this is not always

necessarily the case.

Finally, methodological approaches fail to provide satisfactory accounts of how we should
conceptualise and understand the nature of transnational associations,teedC@<cCA and the
Forest Stewardship Council, as well as the legality of their normative instruments. This is why
Lord Mustill éds critiqgue, although thirty year

about transnational law.

d. The Social S@nce Leqgal Pluralists

I n this final subsecti on, I di scuss the ac
pluralistso, that i s, contemporary soci al SCi
pluralism. This group of scholars has magignificant contributions to our understanding of
nor mative orders on a global scale. They cont ¢
production of legal norms and advocate for the existence of legal orders both within and without
the state However, as | will discuss, the fact that they approach law from a social scientific
perspective means that they are often unable to satisfactorily delineate legal orders from any other
kind of normative order, for instance, social, economic, or morarsrdndeed, while they may
focus on sitwuations i n which norms appear to

distinguish between norms that are legal andlegal; they struggle with the question, What is
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law?*%2 Admittedly, while there may nev be a definitive answer to this question, social scientific
approaches to law are more concerned with external, descriptive enquiries of law as a phenomenon
within wider societal contexts, rather than as jurisprudence, or an internal theory of theneture
mechanics of lav®3 Thus, while the contemporary social science legal pluralists may readily point

to the existence of normative legal orders, their inability to distinguish law from other kinds of
normative legal order negates the intrinsic value grmagitas of law when considering questions

of regulation. If | am to successfully make a claim against staunch state legal positivists and for
the potential of alternative regulatory frameworks through alternative legal orders, then there must
be a compeiihg stance taken on what one considers law to be. And more importantly, there needs
to be an understanding about who is creating that law, upon whom the law is making its claim, and

who is responding to it the problem of the subject.

My point of departug in considering contemporary social science legal pluralists is in the
1960s and 70s, when the works of Sally Falk Moore and John Griffiths brought this academic field

to prominence. The premise of legal pluralism is that there is more than one legai ardecial

%25ee Brian Tamanaha, Folly of t h@93)@B2Jouinal éfLa®ci ent i
and Society 192. See al Brian Tamanaha, fAUnderstandi
30 Syd LR 375 [Tamanaha, fAUnderstanding LegalOxiBrd ur al i s
International Encyclopedia of Legal Histof{xford: Oxford University Press, 2008) Tamanaha attempts to explain

why the question of O6what is | aw?é cannot be resolved.
%John Griffiths, AThe I dea of Soci ol og Michadl Frdeman,edynd it s
Law and Sociology Ox f or d: Oxford University Press, 2006) at 50

The 1
S 0 r
n

sociology, not a sort or a part of | egal schol arship. o
notr y to define 6l awé as a distinct type of soci al contr
pointofviewit he point of view of | awyers who do their work mi

as morality and pdics. For external, empirical purposes it is more useful to treat social control as the fundamental

object of study, with continuous variation in the extent of differentiation therein as a key variable. Sociology of law

is, hence, the study of social casitand of differentiation therein an in particulaif one likesi of the more highly

di fferentiated forms of social control.o0 This statemeni
on the nature of legal pluralism. This will biiscussed a little later in this section. See also Roger Cottdrhell,

Sociology of Law: An IntroductiofLondon: Butterworths, 1984for example, at 5, Roger Cotterrell writes that

Al s]ociology is concerned wi t hltstohcernis explanatdryiafdidescriptiveu dy o f
The lawyer is essentially a man of affairs entrusted with part of the apparatus of regulation of social relations. The
sociologist remains a relatively uncommitted observer .

174



field. Griffiths was probably the most forceful proponent of this position. In his seminal work,

What is Legal Pluralism? Gr i f fi t hs | aunched a polemic agai
c e nt r |YLegal mentalism, according to @iths, is the view that all law and lawmaking

capacity belongs exclusively to the domain of the state. Therefore, to the extent that other
normative orders may claim to produce norms that influence conduct, these are of lesser
significance and hierarchical y subordinate to the stateds no
dominance and prevalence of this conception of law, as well as its deleterious effect on
communities and other normative orderings. Arguing thus against legal centralism, Griffiths

proclaimed that

[llegal pluralism is the fact. Legal centralism is a myth, an ideal, a claim, an
illusion. Nevertheless, the ideology of legal centralism has had such a powerful
hold on the imagination of lawyers and social scientists that its picture of the
legal world las been successfully to masquerade as fact and has formed the
foundation stone of social and legal theory. A central objective of a descriptive
conception of legal pluralism is therefore destructive: to break the stranglehold
of the idea that what laws, is a single, unified and exclusive hierarchical
normative ordering depending from the power of the state, and of the illusion
that the legal world actually looks the way such a conception requires it to

look.4®®

John Griffitha,yrailWksat?0i 19863 2RI J Legal Plur 1 [ Grif
465 |bid at 4-5.
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In presenting an alternative portrait of land its plurality within social fields, Griffiths
appropriated Sally Faduwkt ovhooonmoeudss scoocnieebp tdr ioefl diisse
part, Moore was attempting to describe how a plurality of social orderings, or SASFs, existed
within the state. SBFs are characterised by their capacity to generate rules for and induce
conformity among their members. Their internal normativity, however, is affected by external
forces such as politics, economics, and culture, but most importantly, by state law. Moore
demonstrates this by using two case studies: the garment industry in New York and the Chagga of
Mount Kilimanjaro. In both cases, she shows how there is an interplay between internal and
external, legal and nelegal forces within these social fields. 8sch, she represents SASFs as
demarcated social groups in society that implicitly evoke an imagery of porous spheres of

normativity that overlap, influence, and often conflict with one another.

Griffiths builds on this concept in two ways. First, he exjsaihto include social orderings
beyond the state. He calls this a fAstrongo ve
of |l egal centralism. The inverse, which Moore
of legal orders withinthe confines of the state and thus implies a degree of acceptance by the state
of their legitimacy and validity. It implicitly subscribes or remains restricted to the myth of legal
centralism, and Griffiths contests this. Second, Griffiths attributels theéb e | of Al awodo to
produced within SASFs. -HegdkEkat aoatenomobssoci@ald b mmiv
fi et’WdileGr i f first poinks @ a proposition, can stand up to debate, this second point
has been both the cause andsyraptom of a much deeper problem within the social science legal

pluralist camp, that is, the determination of what law is. Indeed, almost in the same breath that

%6See Sally Falk Moor e, # L-Auwonoamoud SoSal Eieldas an SaprapniajesSubjedt bfe Se m
Studyo (1972) 7 L & Soc Rev 719.
®Gri ffithlsegdlWhRItsuprambte 44 at3D(italics in original).
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Griffiths decl ares what -rdgdation of Ry asla seraidon@nouswr i t e ¢
soci al field can be regarded as more or | e s :
differentiated from the rest of the activities in the field and delegated to specialized

f unct i $THsrisiclealy confused and partly contradictdfyaving declared the norms to

be |l aw, how can they also be fimore or | ess 0l
Griffiths on this point, expressly declaring the norms of a SASF mmbéegalin a later article®®

She was critical ofcriffit h mability to distinguish the nature and provenance of the norms
produced in social fields from other norms, which thus results in a situation where all norms have

a | egal qguality. She opted, therefore¢og for wu

describe SASF nornf<?

Gr i f fvorkoh legal pluralism is both progressive and instructive. There is much to be
commended in the vigour of his arguments against legal centralism. The view that legal
normativity can only be produced within the comes of the state is a difficult one to hold,
particularly during current times, when the level of global interactivity in sectors that cut across
territorial state boundaries imprecedentedlhe challenge that Griffiths and other social science
legal plualists have faced, however, is in finding a suitable concept of law that is in accordance
with their discipline. This concession was made by no less than Gordon Woodmantieméng
editor of theJournal of Legal Pluralismin an article where he assesserly twenty years of

discussion on the subjett. The difficulty, | would argue, arises from the fact that social scientific

468 |bid at 38.

%¥sally Falk Moore, fCertainties Undone:-16D90y (ZQO0Bbyul &
Journal of the Royal Anthropological Institute 95 at 107.

470 3ally FalkMoore,Law as Process: An Anthropological Approatimndon: Routledge and Kegan Paul, 1978) at

18.

1Gordon Woodman, fildeological Combat and Social Obseryv
42 Journal of Legal Pluralism 21, especially at 45.
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approaches to law are interested in law from an empirical, external perspective and as a
phenomenon to be studied within a sadietontext. They are less interested in the internal
mechanics of law, that is, in law as jurisprudence and the elements that give it the quality of law.
This conclusion is supported in part Gy 1 f bwntadmsssion in an article he published after

manyyears and considerable reflection on the topic. He wrote that:

further reflection on the concept of law has led me to the conclusion that the
word o6l awbé <coul d better be abandoned al't
formation in sociology of law. Sociologyf law can best be simply considered

the study of social control, with differentiation a key variable.
And further:

The ageold problem of a concept of law suitable for empirical purposes can be
solved by no | onger cons iofdhe socislogyob| awd t he
law. The theoretical object of sociology of law is social control. It also follows
from the above considerations that the ex
should be reconceptualized as O6normati ve

A

control 6. 6éLawd is not a tHeéoretical concep

Despite the weight of this realisation, many current and prominent global legal pluralists
continue to work on conceptualising global legal orders without necessarily considering what the
conception of law is and how they might distinguish legal orders from other kinds of orders. In

fact, Paul Schiff Ber man has*3amhdviegdskippad overn i ul |

2)ohn Griffiths, AThe I dea of Sociology of Law and its
Law and SociologyOxford: Oxford University Press, 2006) at 63.

4713 paul Schiff BermanGlobal Legal Pluralism: A Jurisprudence of Law Beyorardgrs (New York: Cambridge
University Press, 2012) at 56: fAéthe important point i
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the question, Berman proceeds to advocate a cosmopoluealigil framework as a basis for
understanding hybrid legal spaces in the global at&ha; framework that recognises our
membership in multiple communities that are both local and global, territorial and epistemic, but
with no clear delineation between tlegal and the notegal®’® Alternatively, Andreas Fischer
Lescano and Gunther Teubner, taking an approach similar in part to those of both Moore and
Griffiths, employ a Luhmannian systems theory in which the global legal arena is considered to
be fragmente, polycentric, and developing around sectors rather than within territérigsth

of these views rely upon a conceptualisation of normative legal orders that are overlapping and

often conflicting in a global normative space.

While this too may also beteresting and illuminating work, their analyses confound our
attempts to try and understand the mechanics and processes of legal normativity on a global scale.
They fail t o addr es sd whbis thifiking abbdut aadnmalonfy lavr, bpen s u b j
whom is that law making its claim, and who is (and should be) responding to it. There is agreement
among these positions that legal normativity should be assessed on a sectoral basis rather than
through a traditional, territorial analysis, but this is congiéd by the conflation of public
international, national, and transnational law. The approach fails to take into consideration the
status of actors and the nature of the obligations that they have regarding particular legal orders

and their relevant tribwais. Moreover, it fails to provide an appropriate explanation of why, if a

long and ultimately fruitless debates (both in philosophy and in anthropology) about what constitutes ¢aw and
instead take a nonessentialist position: treating as law that which people view as law. This formulation turns the what
is-law gquestion into a descriptive inquiry concerning which social norms are recognized as authoritative sources of
obligatonandp whom. 0

474 See generally Paul Schiff Bermaglobal Legal Pluralism: A Jurisprudence of Law Beyond Bordiiesw York:
Cambridge University Press, 2012).

475 bid at 11.
476 Andreas Fischek escano & Gunther Teubn , i Re gi Imdnity @aHel i si ons
Fragmentation of Gl obal Lawo (20 ) 25 Michigan J I ntdl
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state participates in the creation of an international convention on the environment, this is a matter

of public international law, but if the very same state produces a subdtastaéar instrument

under the auspices of the Forest Stewardship Council, this is not public international law but rather
transnational law, global law, soft law, or any of the other alternative appellations out there. And

so while Fischet.escanoand Tebner 6 s approaches are theoretic
delineate the provenance and operation of norms amsticurrently stand makes the
implementation of their ideas difficult from a legal perspective. Put differently, if we are talking

abou regulation through law, whatever the nature and place of the activity, we need to know who

is producing the law, for whom, and if the intended subject should be responding to it. This is not

readily apparent from social scientific approaches to law.

. A Fullerian Approach to Understanding Legal Orders

The challenge that we are confronted with in this chapter is that of how to appropriately
conceptualise legal orders in a global normative space for the purpose of developing appropriate
legalregulatory frameworks that can respond to the current demands and realities of globalisation,
or more specifically, global business sectors. This reality entails recognition of the fact that public
and private actors are interacting at unprecedented lemelsproducing law to govern their
conduct in a multitude of situations. The reformists, the transnationalists, and the social scientific
legal pluralists are alive to this reality and have presented a multitude of ways that we could
conceptualise law anigkgal orders to best understand what guides and constrains this activity.

However, one shortcoming that is common to all, | would argue, is insufficient attention to the
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Aproblem of the subjecto: the probl ecaslawf cons
upon whom that law makes a claim, and who is or should be responding to it. The problem of the
subject is a critical one when considering questions of regulation precisely because it is the conduct

of the subject that we are trying to affect. Gamsgently, it is imperative that the individusdtor

form the foundation and be the departure point of our analysis.

In this final section, | want to present one way of conceptualising law and legal orders on
a global scale for the purpose of construgtppropriatéegalregulatory frameworks to meet the
demands of globalisation. My proposal builds on the interpretative analysis of the previous chapter
by applying Fullerbés conception of attatawthaand f o«
analysis. Using the previously outlined case study on the global regulation-ddpimtg in sport
in Chapter 3, | will attempt to show how t@&Nis both constituted by multiple legal orders and

constitutes a legal order, with all orders possessingéaime intrinsic legal value.

a. Reuvisiting the Global Requlatory Network for Afdioping

In the third chapter of this thesis, | outlined the framework for the global regulation-of anti
doping in sport. The production of law in multiple fora and its apiinato a broad range of
actors in sport, demonstrated the global scope of this regulatory framew@RNoas | termed
it. GRNs are both constituted by multiple legal orders and constitute a legal order. And acting
within these legal orders are a broadge of actors. In the case of the @uping regime, these
actors include individuals (athletes, coaches, referees, etc.), national federations, international
federations, states, and the International Olympic Committee, among others. As has been

previowsly discussed, however, there is a difficulty in classifying the status of some of these actors

181



and the product of their interactions under the prevalent and dominant conceptions of international

law and national law.

One way to better understand whag@ng on is to place thactorat the heart of the
analysis: what aractorsdoing and with whom are they interacting? Are they in the process of
making law? If so, to whom is that law meant to apply? When operating on a global scale, | not
only want to mie sure that every actor who participates within the sector is subject to appropriate
legal rights and duties, which can be enforced in appropriate judicial fora, but also that actors know

where and how each applicable obligation arose, so that theyamd #due respect.

The instrument of central importance to the -@afping regime is th&/orld AntiDoping
Code(WADC). The WADC was drafted collaboratively by public and private aét@rémarily
states, sporting organisations, athletes, and relevant sporting officials. Collectively they constitute
the signatories of the WADC and thus have mandatory obligatioeedlapon therfi’” Of
particular interest in this regard is Article
shall implement applicable Code provisions through policies, statutes, rules or regulations
according to their authority arwithin their relevant spheres of responsibilit}¢® In conjunction
with Article 23 as a whole, signatories agree to devote resources to ensuring that the provisions of
the WADC are made applicable to all members falling within their jurisdiction. This plays out in

several ways.

States drafted and signed tiBIESCO International Convention against Doping in Sport
(UNESCO Conventign Under the WADC, states were required to sign the Z083enhagen

Declaration on AntDoping and to ratify theUNESCO ConventiornFurthe, they each had to

477 See Article 23.1 World AntDoping Code 2015.
478 Article 23.2.1 World AntiDoping Code 2015 (emphasis added).
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create a national antioping organisation and draft and implement relevant legislation that would
ensure cooperation among adtiping organisations and relevant public and private institutions

both within and without the stafé’ The hternational Olympic Committee was bound to ensure

that international federations in the Olympic Movement signed on to the WADC and to ensure that
they were compliant with #° This is reflected in Article 43 of th®lympic Charter Similar

obligations wee demanded of other members of the Olympic Movement, and this is reflected in

their own charters as conditions of membership and participation in relevant sports. And finally,

the World AntiDoping Agency (WADA), the multistakeholder association that veastituted

by representatives of the signatories, i's obl

withthe WADC*®'Thi s t oo i s mi r ArleseofiAssoagiatiofh e WADA®S s

There is a clear flurry of normative texts and instruments beingipeddaround the sector
of antirdoping regulation on a global scale. While the WADC sits at the centre, multiple legal
orders are implicated through the interaction and engagement of the signatories and the
commitments that they have made to one anothee. rEformists would argue for a wider
conception of international law in order to recognise the entirety of the actors and their interactions;
the transnationalists would point to the WADC as an example of transnational rules around which
a community of pretitioners or participants has formed to create an autonomous legal order; and
the social scientific legal pluralists would probably delineate the contours of thaoaiig sector
and place it as its own legal order in a global normative space becahgestriong normativity
within it. These perspectives capture elements of the regulatory process but fall short when we

need to really assess where legal norms are coming from and to whom they are being made

479 See Article 22 World AntDoping Code 2015.

480 See Article 20.1 World AntDoping Code 2015.

481 Article 20.7 World AntiDoping Code 2015.

482 See Article 4 World AntDoping Agency Articles of Association.
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applicable. To understand the mechanics of eggui from a jurisprudential perspective, we need

to consider the nature of the individual subject herself as well as whom she is interacting with.

Actors have multipleroles. In the previous chapter, | showed how, through a process of
interaction, sharedgreements, armbngruent subsequent actipmglividuals create law and legal
orders. Their capacity to create law is not restricted to doing so with one individual, but rather can
be with as many as they choose. It is their participation that geneegjals lormativity.
Consequently, and before moving on, two important conclusions can be drawn and should be
highlighted. Firstactos can engage with different actors simultaneously and thus be engaged in
multiple legal orders concurrently. And secoackoss are the foundational units of legal orders

they constitute the law and the law appliestotéamh ey ar e fl aw i nve®ti ngo

If we apply this to the context of the state in the -dofing regime, for example, this

becomes clearer. Las consider four situations.

Situation One:

St ates dr aft and concl ude an agreement amon
provisions are those provided for by the WADC. The agreement, however, can be distinguished
from the WADC because of thetars among which the obligations were made. States entered

into an agreement with one another and created legal obligations for one @nbjbst so

happens that the provisions reflect those of the WADC.

483 See Kleinhans & Macdonaldupranote 38.
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Situation Two:

States enter into an agreemtntiraftthe WADC with a range of other acsathat includes but is
not limited to other states. The provisions of this agreement might be contained within the
agreement concluded in Situation One, but the obligations have been created by and for a

completly different set oactos.

Situation Three:

States enter into an agreement with other states by which they implement their obligations within
their Aspheres of responsibilityodo, through pr
adminigrative instrument&8*While the law applicable within a given state is meant to reflect the
provisions of the WADC, each state still retains some authorship over how the law is implemented

as it engages in its own lawmaking process with its mesiigjects

Situation Four:

Sporting organisations within the Olympic Movement, such as the International Olympic
Committee, the nationaDlympic committees, the international and national federations, and
associated sporting clubs enter into an agreement stdis andone another to produce the

WADC. As part of that agreement, each organisation agrees to implement the provisions of the

484 Article 7 of theUNESCO Conventiopr ovi des t hat, iStates Parties shalll
Convention, notably through domestic coordination. To meet their obligations under this Convention, States Parties

may rely on antdoping organizations as well as sportsauttoisti and or gani zations. 0 The ex
on whether the State adopts a monist or dualist interpretation of international law.
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WADC within their internal structures and fAspg
who are members of these orgaisns or group agents become subject to the WADC through
the law of the organisations of which they are members. Each organisation further agrees to include

the provisions of the WADC in any relevant future legal relationships within the sport sector.

These are all distinct, yet qualitatively equal legal orders. In each situation, what we have
are individuals interacting with one another in attempts to create law and legal obligations.
Whereas some accounts might provide that Situation One, for exampmecase of public
international law because of the label that we have attached to the law produced, this, | would
argue, is putting the proverbiehrtbefore theéhorse If we accept that group agents such as states,
corporations, and international orgsations constitute individual actors, consistent with the
Fullerian interpretation that | outlined in the previous chapter, then | submit that legal orders in a
global normative space cannot exsiriori, for it is individuals that constitute and sustiiem?e°

Brunnée and Toope adopt a similar approach with their interactional theory of international legal

—

obligation***Whi | e they apply this approach to the

expansionist view by considering actors in heterarchéationships on a global normative space

1 would therefore opine that the 6fragméidssumdsthatdo of i
international law is a prexisting unitary whole. However, there is the possibility of conceiving the regimes of
6international environment al | awd, international trade
through interaction amagrthe parties with some law produced through written agreements and some through custom.

As is often found in international conventions, however, this is not to say thakigting agreements in other

situations are rendered void. For example, Articlef@he UNESCO International Convention Against Doping
provides that, iThis Convention shal/l not alter the ri
agreements previously concluded and consistent with the object and purpose of teistidonThis does not affect

the enjoyment by other States Parties of their rights
Constructivist conceptions of IR are also helpful in this regard. They acknowledge the fact that indoadusdse

many identities, and the experiences gained from intersz:
knowledge and can come to bear on subsequent interactions with other actors.

486 See for e.g. Brunmé& Toope,supranote 3%9.
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that is not only limited to states. But, in both these cases, the generator of legal normativity remains

the sam@ it is the individualactor An implication of using this approach is the rejection of the
conceptualisations of | egal orders as Aspher.i
rather as a series of interactional relationship®ng participating actaré\nd it is the mass of

these relationships that, from an aerial, external perspeatnight give theappearanceof

spherical legal orders. The imagery of overlapping legal orderscithpmeans that the actas

merely and passively subject to different legal orders; the analysis is still rooted and initiated from

a system perspectiv&he aim, hereis to switch that and to place the focus on dtor The
beginning of | egal normativity and the basi s

active engagement in an interactive, law making protéss.

The implications of this idisation can have a liberating effect. If all actors can engage in
interactive processes with the potential to produce law, then all actors, when interacting with other
actors, can create law. It follows, therefore, that there is no difference betwémnshproduced
by a state in any of its various interactions: staistate law is the same as individiastate law,
which is the same as individua-i ndi vi dual | aw. I n this way,
Atransnat i o apwibrilegahsysdsmsdut @then labels that have been used to describe
interactions that occur between and among particular kinds of actors. In the case of international
law, it is states interacting exclusively with other states in the lawmaking process, and in

transnatioal law, it is any configuration of actors.

This, however, should not be too startling a revelation. The dominance of the prevailing

narrative that comes with the Westphalian, skatged system harks back to the shatidding

487For example, Fischdrescano & Teubnesupranote 46at 1006, in describing the ope
systemso write, AiThrough their own o pspherefdrthenselveslino s ur e,
which they are freetoinensi fy their own rationality without regard
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project. Itisthesamenart i ve t hat Griffiths decried as t
aligns with Griffiths on this point, writing that there was a point when the strength of the state
building project had the effect of subordinating all other kinds of‘f8®n the pant of relegation,

he writes:

In the 17" and 18 centuries, a sharper distinction emerged between the public
and the private realms. State law became theemieent form of law;
international law and natural law were also recognised, but mainly in wiftue
and on the terms set by state law. Customary norms and religious law were, in
effect, banished to the private realm. They did not disappear, but a
transformation in their status did come about. Some of these norms and
institutions continued to obtainecognition and sanction from state legal
systems; other norms continued to be observed and enforced in strictly social or
religious contexts. The key characteristic they lost over time was their former,
equal standing and autonomolegal status. Once coitered independently
applicable bodies daw, owing to the takeover of state law they rather became
norms still socially influential, but now carrying a different status from that of
official state law. Customary and religious norms, it must be emphkasiten

were more efficacious than stat® | aw in

““Tamanaha, AUnder st asoplanategb2dte gAT9 Pl mTle i sandt, t hat we
a monopoly of the state is a testimony to the sucokfise statebuilding project and the ideological views which
supported it, a project which got underway in the late medieval period. For almost the entirety of the medieval period,
the state system we are now familiar with was not in place in Westerp Euroo

489 |bid at 380381 [emphasis in originall].
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Robert Cover, in his influential article,
anomosi a normative universe. ... No set of legal institutions or prescriptions exists apart from
the narratives that 43heistaic cdraumstamces thgtinacessitatad me a
an end to war and that ushered in the Peace of Westphalia infaléit8ted the growth and
predominance of the state. That was the narrative upon which traditionalist conceptions of law and
legal institutions were founded. In the current state of globalisation and interactivity, however,
those circumstances have chadgTo continue to analyse global legal normativity by reference
to the internationahational law dichotomy is outdated and unhelpful. In line with this, | would
further argue that to classify every form of law that does not emanate frorbasai legal
institutions, such as sports lawex mercatoria or lex electronica under the umbrella of
Atransnati onal |l awd or figlobal |l awdo (e. g. Si t
national law (Situation Three) or international law (Situation Owéjch stand on their own,
merely serves to perpetuate the subordination of these forms of law tbagatelaw and thus
maintain the predominance of stéi@sed law. And to that extent, while | will not make the

argument here, | think that we shouldrsta ret hi nk t he | abels of fdApubl

finati onal | awo, and Atransnational | awo.

Consequently, a multistakeholder association is a legal order that is constituted through an
interactive process among its contracting parties to producepglicable to its contracting
parties. When acting as a central coordinator within a sector, multistakeholder associations make
use of multiple other legal orders in order to constitute and facilitate an effective and efficient

GRN. Signatory states mayaft and conclude a separate agreement for the implementation of the

“WYRobert M Cover, fAThe TFwpreemoe dCo uNrotmo s1 a2 TNearrm at i veod (
See also Clifford GeertZ,he Interpretation of Culture6 New Yor k: Basic Boodsanmall973) a
suspended in webs of significance he himself has spun.
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provisions of the central instrument within their state jurisdictions, thus expanding the applicability
of the provisions. And the same central instrument may require its other sigreatey to include
its provisions within their own internal structures as well as in other future agreements that will

have relevance to the initially agreagon subject matter.

Conclusion

This chapter builds on the previous chapter on the law or lawsGRM While the
previous chapter considered the process of lawmaking and the creation of legal orders on a micro
scale in the context of the PMSI, this chapter considers that dynamic fnoscra perspective.
More specifically, this chapter takes up the matter of how to conceptualise regulation through law
on a global scale, and thus how actors interact with one another on the global scale. | provide one
way of doing this through a Fulleriapproach to law. Questions of regulation through law need
to have a focus on treector, asactorsare the active unit in that process as both the producer and
the subject of | aw. Schl agbés Aproblem of the
consider who or what thinks about or produces law, upon whom the law is making a claim, as well

as who should and does respond to it.

Using a Fullerian approach to law, we are able to see how individual actors engage in a
process of lawmaking to creatghl orders, as well as how law becomes applicatdettos the
sameactorswho take part in that creative process. By consequence, this showastoosare both
Al aw i nventingod and Al aw abidingo. Mor ® i mpor

being in a global normative space with actors interacting in a heterarchical fashion and with no
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superordinate structures or authorities. This approach refutes the existanuedflegal orders

on a global scale, as those orders can only comdantg through the interaction of actors.

This is a significant realisation for our approaches to regulation through law. By
recognising the possibility that different or unorthodox legal orders could regulate particular
sectors or activities that are netatebased, we grant legitimacy to alternative regulatory
paradigms. We grant them the same value, force, and gravitas of law as is foundbassédte
legal institutions and processes. It is a reorientation of the narrative that has facilitated the
precbminance of the now inadequate Westphalian system, toward the realities of globalisation.
And this reorientation then paves the way for us to construct a global remedial mechanism that is

founded in law and operates through the multiple legal ordersahstittite theSRN.
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Chapter Six: The Case for Adjudic
Violations outside of StatBased Legal Institutions

Introduction

In the preceding chapters, | pieced together and proposed a legal regulatory framework
beyond thestate that could have a significant impact on how we regulate global business sectors.
The success of that framework would be partly dependent upon how we oversee and enforce the
legal, conducgoverning norms that are produced within the framework. tsess would also
depend upon how we provide remedies to claimants who suffer harm in the course of business
activities, or more specifically for our purposes, human rights violations. Yet, the idea of
administering a human rights system that can facililatestigations, adjudication, and the
provision of remedies to claimants outside of shatsed institutions is not an intuitive one for
most people. It is not easily or readily legitimated or accepted. In order to tackle the increasing
threats to humanghts that arise within the course of global business activities, however, we need
not only to consider possible alternative tools that are appropriate in that context, but also to

challenge the conceptions that might impede our ability and willingnessetthem.

This chapter therefore aims to present the case for the use <statebased arbitral
mechanisms to respond to businesated human rights violations. The idea of human rights is
based on the protection of yamom oppressive ipavaral 6 s
Predominant conceptions of human rights in the aftermath of World War 1l, as manifested in
human rights laws, however, are rooted in a unitary, vertical relationship between the state and an
individual. These conceptions are lagg@remised on the idea that the sovereign is the only

oppressive power acting on the individual. In this view, the sovereign, if left unchecked and
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unrestrained, wields soceconomic and legal power that is disproportionately greater than an

i ndi viachwaltthss eat ens the i ndi%®iTheungemndienal hw gini t vy
human rightsthereforei mposes obl i gations on states to res
of influence. Similarly, national legal systems have been structured tad@rownstitutional

protections on the basis of this conception and to incorporate international human rights law so as

to protect individuals from the state.

But states are not the only perpetrators of human rights violations. Indeed, there can be
morethan one source of oppressive po#éiAs Roder i ck Macdonald | uci
day, the most grievous and most frequent abuses of civil liberties occur in the exercise of private
power. The occasions for discriminatory state action are both caotimpfrdew and subject to
relatively formalized procedures for their ex
di smi ss, a | andlordds power to exclude the
s e r v 1%3cCasss. ob harm and negative ertdities in the course of transnational enterprises
(TNEs) conducting business, particularly in developing countries, are widespread, well

documented, and accepted as a cause for coffééFhe continued attribution of human rights

“lSee Frances Raday, fAPrivatising Human Rights and the
See Robert McGOtrajtueddAadteqgr siNawamd | nternat i onaadAddhu man Ri
McBeth, edsResearch Handbook on International Human Rights lI(@weltenham, UK & Northampton, MA:

Edward Elgar Publishing Ltd, 2010); Dawn Oliver & Jorg Fedtke, Bdsnan Rights and the Private Sphere: A
Comparative StudfLondon: Routledg&€€av e ndi sh, 2007); Aharon Barak, fAConsti
Lawdo in Daniel Fr i ekrapaedstdumanrRaghtdraPpivate lea(ORferd, Ekk Hart Publishing,

2001); Andrew Claphantiuman Rights in the Private Spheffdew York: Oxfod University Press, 1993); and
Manfred Nowak & Karolin8tMieiaAmtdasauarndwBHBuumanfiRioght so i
Reinisch & Cedric Ryngaert, eddlonState Actors in International LayOxford & Portland, Oregon: Hart

Publishing, 201p

“CRoderick Macdonal d,i TihReo sltusrcirsipprtu deemdc eProefl utdhee Chart er :
Rev 321 at 347.

4% For an upto-date running tab of activities, see the website of the Lodsed Business and Human Rights

Resource Centr@nline: <http://www.businessumanrights.org/UNGuidingPrinciplesPortal/Home>.
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obligations on the basisf an actor s st at u®°tharsforegis neltherr pub

theoretically justifiable nor congruent with societal realities tddy.

The history of human rights as a concept long predates that of the state. Human rights find
their roots in tle geneses of religions and within the practices of ancient civilisations. As such, the
notion of human rights, when considered along a temporal spectrum, is a fluid and constantly
evolving one!®” But while the concept may exhibit religious, cultural, ontp! variance, at the
core of such wvariance iIis a constant: the prot
oppressive power. Indeed, as part of this chapter, | will argue that the current focus upon the state
as the source of oppressive povgemerely a stage in the evolution of human rights as a concept,
and that the concept is metamorphosing. The-statding project that occurred in the wake of
the Peace of Westphalia was very successful at both centralising and monopolising thefsupply o
public goods and services, and thus it permitted states to wield significant power over the
individual . In this way, the state was establi
in a hierarchical relationship with its citizens. Howeverthee state increasingly outsources many
of its functions to the private sector, the risk of human rights violations increases with the number
of privatesector providers carrying out these functions. And as such, the source of oppressive
power multipliesand fragments, and private actors can once again be recognised for their capacity

to violate human rights.

That said, adapting national and international legal systems to reflect this capacity of

private actors has been challenging. When it comes to hrighas, all roads still lead back to the

495 My use of the publigrivate dichotomy in this chapter will be synonymous with the statsusnon-state divide.

4% Clapham,supranote 492at 134 comments in this regardtha it her e shoul d be protectio
human rights, and not only when the violator can be di
497 See Micheline Ishaylhe History of Human Righ{Berkley and Los Angeles, CA: University of CalifoarfPress,

2004).
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state, but two trends are of particular interest in this regard. The first is the increasing application
of human rights protection, whether from constitutional or international law, to ppestye
interactions. Ad the second is the voluntary assumption of human rights obligations by private
actors that unite to regulate global business sectors where they sense that state regulatory action
has been inadequate. Examples of this second trend can be found in isedtiple such as private
security,*8 textiles®® and natural resourc€® These are positive steps forward. But to fully
benefit from these actions, there needs to be appropriate mechanisms to both facilitate and ensure

adherence to these commitments.

Non-statebased arbitration is one of those mechanisms. Indeed, its distinguished history
shows that it was regularly used to resolve conflicts involving human rights issues. Its retreat to
the background and the rise of court litigation coincide wittrigesof the staté? The proposal
that we revive arbitration as a means of resolving disputes involving human rights violations by
TNEs, therefore, is neither novel nor threatening. Moreover, it should not be interpreted as
proposi ng a-ob iboice befween Statdgaged jestice and nestatebased justice.
Rather, the proposal for a nstatebased arbitral mechanism should be considered as a welcome
supplement and complement to state colifimdeed, by offering additionaldjudicativefora that

are tailored to the global business context, there is opportunity to provide greater access to justice,

4% The International Code of Conduct for Private Security Providers, online: International Code of Conduct
Association dttp://icoca.ch.

499 The Accord on Fire and Building Safety in Bangladesh, online: <http://bangladeshaccord.org>.

500\/oluntary Principles on Security and Human Rights, online: <http://www.voluntaryprinciples.org>.

'Frank Emerson, fAHistory of70)20rCkyStlkRetiSDatl5Pr actice and L
See e.g. Edward Powell, fASettle@entuony BPhghanhds py9a4s
21. Powell argues that contrary to predominant accounts of arbitration in fifteemtiry England, arbitratioand

court litigation were neither mutually exclusive nor substitutes for each other. Rather, they complemented each other,
each with its own particular attributes, thus helping to provide a more complete strategy for the resolution of a dispute.
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a stronger rule of law, and a more holistic approach to regulation. This proposition can be justified

in six subarguments that | will present in thecsions below.

In the first section, | expand on the evolving concept of human rights and how it needs to
be understood temporally in order to argue for its application to harm committed by TNEs. In the
secondsection, | discuss examples of private parbeing subjected to human rights obligations
within national jurisdictions. The idea of imposing human rights obligations on private parties can
be perplexing when considered under the sharp rubric of the allocation of such obligations based
on a publieprivate distinction. Indeed, this is the success of the-biaitding project. But legal
systems need to be coherent; they are governed by principles of universal application that neither
can nor should be applied only in public law and not in private Asvsuch, by showing the
practice and precedent of applying human rights obligations to ppeatg interactions in some
national laws, this section should help to reduce any aversion to the idea of attributing human
rights obligations to TNEs. In sectidhree | argue that nostatebased judicial mechanisms
should be viewed as a legitimate alternative to state courts for civil justice matters, supplementing
and complementing them in the task of assuring access to justice and effective remedies,
particdarly where the state may be unable to do so. Indbehf section, | highlight some of the
recent support for the resolution of businesated human rights violations outside of state courts.
This section demonstrates the political willingness to fatggad withhis legal innovation. In the
fiftth section, | examine some of the advantages of employinegstatebased arbitration to
facilitate the provision of civil remedies for victims of human rights violations by TNEs. Finally,
| conclude by discussg some areas that must be further considered so as to realise the operation
of this mechanism, as well as some of the implications of such a mechbsisld add that my

discussion in this chapter is not limited to PMSCs. PMSCs can be a form of TilEp ahat
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extent, | would like to speak to the broader subject of TNEs. The arguments made here, therefore,
can be of wider applicability and utility in the discussion of access to remedies in global business

sections.

l. Re-considering the Evolving Concepft Human Rights

TNEs have risen to a state of significant sem@nomic and political power that, if not
constrained, can threaten the dignity and autonomy of individuals. Yet, the idea of making human
rights obligations applicable to them is not without its detrace®ers @ u s e of TNEs O st at
actors. Private actors, so the defence goes, should not be constrained in the exercise of their
freedom. Public actors, by contrast, must be constrained because of the threat that their oppressive
power poses to individual The state has come to represent the sole source of oppressive power
that poses a distinct threat to individual so

evolution of human rights.

In this section, | employ a historical approach in ordéemaporally contextualise modern
conceptions of human rights and their affiliation to the state. | aim to challenge the rigid, state
based prism through which some tend to understand human rights, and to show the contestation
surrounding when human right®re founded, how they are conceived, and how they are enforced.

In so doing, | argue that if there is such contestation around something that is widely believed to
be universally and narrowly conceived, then the idea of human rights as attached te thasta

as fixed as some might believe. And thus for conceptual and functional purposes, there is no reason
why we should not extend the application of human rights obligations to private parties in order to

improve corporate accountability.
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The moderrconcept of human rights is widely believed to draw from severatveidging
sources and influences. Indeed, the principal drafters oUtheersal Declaration of Human
Rights who were members of the UN Human Rights Commission, all came from starkhediff
origins but were able to find universal principles that transcended their myriad differences. They
included the Chinese Confucian philosopher, diplomat, and commissioithagenan Pen
Chung Chang; the Lebanese existentialist philosopher and rapp&harles Malik; and the
French legal scholar and later Nobel Prize laureate René C¥4dsirtonsidering the product of
their deliberations, it is evident that they drew fre@ource r angi ng from ¢t he
Testament and Ha mmuofunibersdl goodGesslespouser bynPtato,i Aostotie,

and Cicero®*

But while the modern concept of human rights may draw from this array of sources, there
is disagreement as to when this concept was founded. Some commentators mark World War Il as
the wateshed moment at which there was a significant shift in the understanding of human rights.
Whereas human rights had previously been conceived within and as a part of building nations, as
a means of creating and fortifying notions of citizenship within thema polis, World War 1l
shifted that conception to one of human rights as a means of restraining sovereign states, as actors
within an international polity, from inflicting harm against individuals. World War II, and the

Holocaust more specifically, tedd nations around the world to recognise the dignity of

503 |shay,supranote 474 at 17.

504 See generally Ishagupranote 497at 1627. For example, at 19, Ishay quotes Cassin as noting that we must not

|l ose sight of fundamentals, and that Athe concept of hu
the Ten Commandments. Whether these principles were centred on the church, the mosque, or the polis, they were
often phrased in terms of duties, which now presume rights. For instance, Thou shall not murder is the right to life.

Thou shall not stealisthéeght t o own property, and so on and so fort
influence of the first five Buddhist and Hindu tenets of social assurances: freedom from vidleimesg( freedom

from want @steyd, freedom from exploitationAparigraha), freedom from early death and disea&mf{ritavaand

Arogya).
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