Organisation
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Provision

Comments (reason for change)

Proposed Change

[III. A. 1.]

(1) Given the time and resources that a company must dedicate in
order to obtain the “Member Company” status, sanction and
expulsion of a Member Company should be only accomplished
through a majority vote of the Plenary. The Board should be able to
recommend that a certain company be sanctioned or expelled, but the
ultimate decision should rest with the Plenary. (2)Add a function
whereby any new bodies that are created need to be approved by a
majority vote of the Plenary. (3) The Plenary should be able to remove
a Board Member for cause.

(1) Add a section “f”, which would state: “The Plenary, upon
recommendation of the Board, will vote and decide on sanctions
and/or expulsion of Member Companies by majority vote.” (2) Add
section g, “Such other bodies as may be necessary to provide for the
effective operation of the Mechanism may be suggested by the Board,
and will be subject to a majority vote approving their creation, by the
Plenary.” (3) Add section h, “The Plenary, by a majority vote, may
remove a Board member for good cause in accordance with the
procedures set forth in Section XI.”
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[III. A. 2.]
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[III. A. 3.]

Academi LLC (US)
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It is unclear whether Member Companies will be allowed to speak at
the Annual Plenary. The Plenary should specifically allow for
discussion and debate.
It is unclear whether Signatory Companies will be allowed to speak at
the Annual Plenary. The Plenary should specifically allow for
discussion and debate.

Add sentence “Member Companies may also speak during the Annual
Plenary.”
Add sentence “Signatory Companies may also speak during the Annual
Plenary.”

[III. A. 7.]

It is unclear whether all attendants to the Annual Plenary will be
receiving the documents. All documents should be circulated so that
attendees will be able to make informed judgments

Change last sentence to include the following underlined and bolded
words: “The Secretariat shall make appropriate arrangements related
to each Annual Plenary, including ensuring the preparation and
circulation of all documents to all attendants to facilitate the meeting
and record decisions.

[III. B. 1. i.]

Given the time and resources that a company must dedicate in order
to obtain the “Member Company” status, sanction and expulsion of a
Member Company should be only accomplished through a majority
vote of the Plenary. The Board should be able to recommend that a
certain company be sanctioned or expelled, but the ultimate decision
should rest with the Plenary.

With regard to part “i,” rephrase as follows: “providing for the
admission of Member companies in accordance with this Charter and
recommending to the Plenary any sanctions or expulsion of Member
companies”

This gives a large amount of control over the Member Companies’
dues to the Board. This should be subject to the audit referenced in
Section XIV.

Add the following bolded and underlined words: overseeing the
finances of the Mechanism in accordance with Section XIV, including
through the production of appropriate accounts and the creation of
appropriate financial controls, subject to an independent accounting
audit by an external third-party auditing firm as referenced in Section
XIV.

The current Signatory Companies, followed by the Member
Companies in the future, should be able to comment on the Board’s
rules of procedure. In order to promote full transparency, the Board’s
rules of procedure should be publicly announced to the Signatory and
Member Companies.

Following a period of comment by the current Signatory Companies,
the Board will be able to adopt its own rules of procedure, and then
following a period of comment by the Member Companies, the Board
will be able to amend its own rules of procedure. The Board’s rules of
procedure will be written down and distributed to the Signatory and
Member Companies.

[III. B. 1. l.]

[III. B. 1.
q.]
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[III. B. 1.
t.]

The Board can suggest the creation of these additional bodies, but any
other bodies should be established only by a majority vote by the
Plenary in order to make sure that the Member Companies agree with
the proposed change and to avoid concentration of too much
authority in the members of the Board.

“The Board can suggest the establishment of such other bodies,
including an Advisory Board, as may be necessary to provide for the
effective operation of the Mechanism. Such bodies will be created
only if approved by a majority of the votes in the Plenary.”

[III. B. 2.
a.]

The nomination process should be publicized and fully transparent.
Also, there is a potential conflict if the same persons that are
members of the Steering Committee are admitted as members of the
Board, which would concentrate a large amount of authority over this
Mechanism in the same people who both created the rules and are
responsible for fulfilling them. Therefore, we suggest that at a
maximum, only one member of each group that serves on the Board
may have served on the Steering Committee.

(1) Insert after the end of the first sentence the following sentence:
“The nomination process should be publicized and all Signatory
Companies for the initial Board nominations, and Member Companies
for future Board nominations, should be notified of the upcoming
nomination process by e-mail.” (2) Add the following sentence to the
end of paragraph 2(a): “A maximum of one member of each of the
three groups (Member Companies, affiliated Civil Society
Organizations and Affiliated Governments) may have served on the
Steering Committee.”
(1) “The selection and nomination process should be publicized and all
Signatory Companies for the initial Board nominations, and Member
Companies for future Board nominations, should be notified by e-mail
regarding the selection and nominating procedure. All stakeholder
entities, including all Member Companies, should be provided with an
opportunity to try to be selected to serve on the Board.” (2) The
following bolded and underlined words should be added: “The Board
shall adopt appropriate screening and recusal policies in order to
address any potential conflict of interest issues, and explicitly detail
those policies in its rules of procedure, which will be distributed to the
Plenary.”
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[III. B. 2.
b.]

(1) The selection and nomination process should be publicized and
fully transparent. (2) Additional attention should be paid to recusal
policies of the Board. Given that the charter, as it currently is written,
confers a good deal of power to the Board over Signatory and
Member Companies’ admission, sanctions, and expulsion, the Board’s
rules concerning conflicts of interest should be distributed to the
Plenary.
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[III. B. 2.
d.]

The Plenary, by a majority vote, should also be able to remove a Board
member for good cause.

Academi LLC (US)

[III. B. 3.
a.]

“The Board and/or a majority vote of the Plenary may remove a
member for good cause in accordance with the procedures set forth in
Section XI.

“The Board and/or a majority vote of the Plenary may remove a
member for good cause in accordance with the procedures set forth in
Section XI.
Add the following sentence: “Board minutes shall be kept and
distributed to Member Companies in order to promote transparency
by the Board.”
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[III. B. 3.
d.]

Due to the importance of conflict of interest issues in light of the great
authority that the Board has pursuant to this Charter, the Board’s
Rules of Procedure should be distributed to the Signatory and
Member Companies. The Signatory and Member Companies should
be able to comment on the Board’s Rules of Procedure. In addition,
the Signatory and Member Companies should be able to raise a
potential conflict of interest to the Board.

Add the following sentence: “The Board’s proposed Rules of
Procedure shall be distributed to the Signatory and Member
Companies and after a reasonable period of time for comment by the
Signatory and Member Companies, will be subject to approval by the
Board. The Board’s Rules of Procedure will include a process by which
Signatory and Member Companies can raise a potential conflict of
interest to the Board.”
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[III. B. 3.
e.]

The written decisions should be distributed to Member Companies in
order to keep the Member Companies well-informed of the Board’s
decisions.

Add the following sentence to the end of the paragraph:“The written
decisions of the Board shall be distributed to Member Companies in
order to keep the Member Companies well-informed of the Board’s
decisions.”

Change sentence to read “coordinating the execution of necessary
confidentiality agreements by any Board members or any other
Signatory or Member Companies who may obtain access to other
Signatory or Member Companies’ confidential or proprietary
information; although, as a general matter, the Secretariat will work
to make sure that confidential or proprietary information is not
disclosed to any entities outside of the Board and its operating arms,
entities, and individuals, and the Secretariat will use its best efforts to
ensure that no such information will be improperly used by possible
competitors of Signatory and Member Companies.”
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[III. C. 1.
m.]

It is unclear what “public disclosure means”, and therefore that should
be clarified. In addition to protecting confidential or proprietary
information from disclosure, it is especially important that confidential
or proprietary information not be used for improper purposes by any
Board members, especially since there will be industry competitors of
Member Companies on the Board.
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[III. C. 1.
p.]

Any additional responsibilities should be disclosed to the Signatory
and Member Companies.

“such other responsibilities as the Board shall determine, which shall
be promptly disclosed to the Signatory and Member Companies.”
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[IV. B. 1.
d.]

If a Signatory Company believes that it has been improperly denied
Member Company status, there should be an appeals process that it
can utilize.

Add a paragraph “e” stating: “An appeals process will be created
which will be available for Signatory Companies to utilize if they
believe they have been improperly denied Member Company status.”

[IV. C. 1.]

It is unclear how this applies to companies that have already signed
the ICoC, and therefore have been Signatory Companies for some
time. We suggest that a paragraph explaining the process for existing
Signatory Companies be added, and that the process include the
Signatory Companies re-certifying their acceptance to the terms of the
International Code of Conduct and this Charter.

Add another paragraph stating: “For companies that have already
signed on to the Code of Conduct at the time that this Charter is
enacted, the process will be as follows: The Signatory Companies shall
re-certify their acceptance of the terms of the International Code of
Conduct and this charter. Then within 6 months of doing so, the
Signatory Company shall file with the Mechanism a report detailing
the steps and accompanying timeline for graduating to Member
Company status. The remaining steps listed here will then apply.”

[IV. C. 3.]

It is unclear how exactly Member Company status is awarded using
the “performance assessment” step. Does a Signatory Company need
to be monitored for a specific period of time before it has completed
the “performance assessment” step required to become a Member
Company? Please clarify.
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[IV. D. 2.]

Since a Member Company has complied with the requirements by
virtue of gaining “Member Company” status, this paragraph should be
limited to Signatory Companies. (In addition, a Member Company
should only be able to be expelled by way of a majority vote of the
Plenary.) For a Signatory Company, there should be included (1) a
notification procedure that it is under consideration for termination
and (2) an appeals process that it can utilize if it believes that its status
is being improperly terminated.
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[IX. A. 1.]

We should have certain required and defined qualifications for the
CPA.
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The paragraph should be revised to read as follows: “A Signatory
Company may have its status terminated by the Board if the company
fails to meet or adhere to the criteria set forth in this Section, but only
after it has been provided notice of the proposed termination and an
opportunity to rectify the situation. An appeals process will be
created which will be available for Signatory Companies to utilize if
they believe their status is being improperly terminated.”
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[IX. A. 3.]

It is unclear who will have access to this non-public information – the
Board? All the Member Companies? In addition to protecting
confidential or proprietary information from disclosure, it is especially
important that confidential or proprietary information not be used for
improper purposes by any Board members, especially since there will
be competitors of Member Companies on the Board. In addition, nonpublic information should be defined as any information that the
producing party states is non-public or confidential.

Change sentence to read “Except as provided below, all information
designated by the producing company as “non-public” or
“confidential” that is received by the Mechanism pursuant to
performance review will not be disclosed to any individuals or entities
aside from the Board Members, and the Board’s operating arms and
designees, and will not be used for any purpose other than reviewing
the company for certification or performance assessment. Any Board
Members or other individuals that have access to the confidential or
proprietary information will sign a non-disclosure and/or
confidentiality agreement prior to such information being disclosed to
them."
(1) Revise the second sentence to read as follows: “The Mechanism
shall develop reporting formats and criteria, including with respect to
reports of incidents that relate to provisions of the International Code
of Conduct, designed to ensure that member companies effectively
address the general commitments, specific principles regarding the
conduct of personnel, and specific commitments regarding
management and governance reflected in the Code.” (2) Add the
following sentence at the end: “Nothing herein will compel a Member
Company to produce reports or information that would compromise
classified or privileged information, or is prohibited from being
produced due to contractual obligations or restrictions, or for any
other legal purpose the Member Company believes in good faith
should not be disclosed.”

Academi LLC (US)

[IX. B. 1.]

Please clarify that the“incidents” referenced herein are those only
that relate to the provisions in the ICoC. Please also confirm that the
incident reporting does not include any classified or privileged
information, or information that for whatever other legal purpose
(including contractual obligations/restrictions), in the Member
Companies’ own discretion, should not be disclosed.
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[IX. B. 2.]

Please clarify whether this will discuss the performance assessments
of specific Member Companies or will just discuss aggregate statistics
and findings.

[IX. C. 1.]

Will hazardous locations be visited? If so, will the Member Companies
be responsible for providing security for the monitors? How will the
Member Companies be able to continue with their missions on
location when they are responsible for the monitors? We suggest that
unless there are incident reports that would necessitate a site visit to
a high-threat operations base, such visits should not be required.

[IX. C. 2.]

This may place too much discretion in the CPA to develop a plan. We
suggest that any plan the Executive Director and/or the CPLA develops
must be approved by the Board. In addition, we suggest that the
amount of times per year that a company is subject to site visits is
clearly stated as being no more than once per year.
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Add a third sentence stating “The Board must approve any monitoring
plan developed by the Executive Director and/or CPA.” In addition,
add a final sentence stating “Notwithstanding the above provisions,
no company will be subject to more than one round of on-site visits
per calendar year, unless such visits are pursuant to an incident report
or public account that the company is not following the tenets of the
International Code of Conduct.”
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(1) We would suggest that site visits not be routinely made to highthreat locations, unless there are incident reports specific to the
company that suggest that specific company’s high-threat location
needs to be visited. In high-risk environments, it will be difficult to
secure the safety of the monitors and to allocate time to spending
with them when the personnel involved are concerned with carrying
out their missions. (2) We would request specifically stating that no
privileged, classified, or contractually prohibited information need be
provided to monitors. (3)The Member Company should use “good
faith efforts” to resolve conflict. (4) Monitors must sign
NDAs/confidentiality agreements before receiving any information
pursuant to this paragraph.

(1) Revise the third sentence such that it reads: “Member Companies
shall, acting in good faith and subject to restrictions that Member
Companies may place on visiting high threat environments in the
absence of incident reports indicating such visits may be needed,
provide the assigned monitor(s) with reasonable access to any
information, personnel, or physical locations requested, consistent
with applicable legal obligations, logistical constraints, contractual
requirements, and security environments. (2) Insert a sentence after
the third sentence stating: “Any monitor(s) or other individuals that
have access to the confidential or proprietary information will sign a
non-disclosure and/or confidentiality agreement prior to such
information being disclosed to them.” (3) Replace “endeavor” with
“good faith efforts” in third to last sentence in clause such that it
reads “…such as by virtue of applicable law or by contract, the
Member Company shall use good faith efforts to resolve the conflict
by appropriate consultation…” (4) Add a sentence to the end of the
paragraph stating: “For the avoidance of doubt, nothing herein shall
be construed to mean that a Member Company need disclose to the
monitor any privileged or classified information, or information that is
otherwise prohibited from being produced due to contractual
obligations or restrictions, or information that for any other reason
legally should not be disclosed to a third party.”

[IX. C. 7.]

(1) After the Member Company has a chance to review and provide a
response to the report before it is finalized, the CPA should be given
the opportunity to consider whether the report should be amended
and if so, should amend the report before the final draft is provided to
the Board. (2) The Member Company should be given the opportunity
to dispute the findings of the performance assessment report. (3) The
report should be confidential and not subject to distribution outside
the Board and the subject Member Company.

(1) After the first sentence, the paragraph should be revised as
follows: “A draft of this report shall be provided to the affected
Member Company for review and any response prior to its
finalization. The CPA should review and if the CPA believes in its
discretion that the report should be amended based on the Member
Company’s comments, it will revise the report and include any
outstanding response the Member Company that was not
incorporated into the report as part of the report. In cases where the
CPA does not revise the report, it will still include the Member
Company’s response as part of the report. Where vulnerabilities…”
(2) Add a last sentence stating: “The report will be marked
confidential and will not be distributed outside the Board and the
subject Member Company.”

[IX. C. 8.]

The Member Company should be given the opportunity to dispute the
findings of the performance assessment report and be provided the
opportunity to have a separate assessment conducted.

Add a sentence stating: “The Member Company shall be given the
opportunity to dispute the findings of the performance assessment
report and be provided the opportunity to have a separate
assessment conducted.”

[IX. C. 5.]
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[IX. C. 9.]

The Member Company should not be required to propose a corrective
action plan with the CPA if it plans to conduct a separate performance
assessment with an independent monitor that is approved by the
Board.

Add a sentence stating: “The Member Company shall not be required
to propose a corrective action plan with the CPA if it plans to or is in
the process of conducting a separate assessment using an
independent monitor that is approved by the Board. If the separate
assessment indicates that there are deficiencies which would require
corrective action, then the Member Company shall work jointly with
the CPA to develop and submit to the Board a proposed corrective
action plan pursuant to Paragraph 9, above. If the separate
assessment fails to find any deficiencies that would warrant a
corrective action, then the Member Company will not be required to
develop any corrective actions.”

[IX. D. 2.
c.]

With regard to (c) and (d), there should be some type of credible
allegation and evidence that the complaint has some substantiation
before a Special Compliance Review is initiated. Also, the Member
Company should be given a chance to respond to the allegation
before a Special Compliance review is initiated.

Please change (c) to read as follows: “the Mechanism has referred a
credible complaint that has been substantiated by some initial
evidence to the CPA and the CPA has identified a specific incident as a
potential serious violation of the ICoC. The Member Company will be
given a chance to formally respond to the allegation before a Special
Compliance review is initiated.”
Please change (d) to read as follows: “in accordance with and under
the additional procedures established in section X.D, a Third Party
Complaint that has been substantiated by some initial evidence has
asserted that a Member Company has failed to provide an effective
internal grievance procedure in accordance with Sections 66 and 67 of
the Code. The Member Company will be given a chance to formally
respond to the allegation before a Special Compliance review is
initiated.”
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[IX. D. 2.
d.]

With regard to (c) and (d), there should be some type of credible
allegation and evidence that the complaint has some substantiation
before a Special Compliance Review is initiated. Also, the Member
Company should be given a chance to respond to the allegation
before a Special Compliance review is initiated.
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[IX. D. 3.
a.]

The Member Company should be able to determine whether the law
enforcement investigation and legal proceeding should take
precedence rather than what the CPA believes will or will not obstruct
such an investigation or proceeding.

The paragraph should be changes as follows: “If legal or regulatory
obligations require, the Special Compliance Review should take a
secondary role to any law enforcement investigation or legal
proceeding that is underway.”
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[IX. D. 3.
b.]

The law enforcement investigation and legal proceeding should take
precedence. The CPA should not be contacting or communicating
with law enforcement authorities. The Member Company should be
able to rely on advice of in-house and/or outside counsel to help
determine, if needed, whether the law enforcement investigation and
legal proceeding should take precedence.

We recommend deleting this paragraph.

Academi LLC (US)

[IX. D. 3.
c.]

The law enforcement investigation and legal proceeding should take
precedence.

Academi LLC (US)

[IX. D. 4.
a.]

Given that there may be competitors of the Member Company making
these allegations, the CPA should inform the Member Company of the
party that has made such an allegation.

The paragraph should be changes as follows: “The Special Compliance
Review will take a secondary role to any law enforcement
investigation or legal proceeding that is underway.”
Add a sentence stating: “If the suspected incident or report originates
from a Third Party Complainant that is a corporate entity, or another
Member Company, the CPA shall inform the Member Company that is
the target of the allegations of the identity of the complainant.”
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[IX. D. 4.
c.]

[IX. D. 5.]

[IX. D. 7.]

[IX. D. 9.]

Unless the allegations have already been made public due to a publicly
disclosed legal or law enforcement proceeding, public identification of
the Member Company that is subject to the review may have serious
ramifications. There is no reason to place such a heavy financial and
reputational burden on the Member Company before the outcome of
the Special Compliance Review is determined.

The paragraph should be changed as follows: “Unless the allegations
underlying the Special Compliance Review have already been made
public as a result of a publicly disclosed legal or law enforcement
proceeding, the existence of the Special Compliance Review and the
identity of the Member Company that is the subject of the Special
Compliance Review will be kept highly confidential, and known only to
the CPA and the Executive Director, and the Board Members.”

No privileged or classified information (or information that the
Company is contractually prohibited to produce) should need to be
provided to reviewer(s), and the reviewer should not have access to
any personnel or information, if it would interfere with any ongoing
legal or regulatory investigation.

Add two final sentences to the end of the paragraph stating: “For the
avoidance of doubt, nothing herein shall be construed to mean that a
Member Company will disclose to the reviewer(s) any privileged,
classified, or other information that should not be disclosed due to
contractual prohibitions/restrictions or other legal obligations. In
addition, the Member Company will not be under any obligation to
provide the reviewer(s) access to any personnel or information if it
would interfere with any ongoing legal or regulatory investigation.”

After the Member Company has a chance to review and provide a
response to the report before it is finalized, the CPA should be given
the opportunity to consider whether the report should be amended
and if so, should amend the report before the final draft is provided to
the Board.

The paragraph should be revised as follows: “Upon review of the
report of any Specific Compliance Review assignment where the
report has noted material or persistent violations of the Code, the CPA
shall prepare a preliminary performance assessment report to the
Board that addresses the performance deficiencies identified. A draft
of this report shall be provided to the affected Member Company for
review and any response prior to its finalization. The CPA should
review the Member Company’s comments, and if the CPA believes in
its discretion that the report should be amended based on the
Member Company’s comments, it will revise the report. Even if it
chooses not to revise the report it will include the Member Company’s
response to the reviewer’s report as part of the report, as well as
remedial measures to be implemented by the affected Member
Company.”

(1) The Member Company should be given the opportunity to
dispute/appeal the findings of the performance assessment report,
including the remediation measures that need to be implemented,
and be provided the opportunity to have a separate assessment
conducted. (2) The Member Company should not be required to
propose a corrective action plan with the CPA if it plans to conduct a
separate performance assessment with an independent reviewer that
is approved by the Board.

Add a sentence stating: “The Member Company shall not be required
to propose a corrective action plan with the CPA if it plans to or is in
the process of conducting a separate assessment using an
independent reviewer that is approved by the Board. If the separate
assessment indicates that there are deficiencies which would require
corrective action, then the Member Company shall work jointly with
the CPA to develop and submit to the Board a proposed corrective
action plan pursuant to Paragraph 9, above. If the separate
assessment fails to find any deficiencies that would warrant a
corrective action, then the Member Company will not be required to
develop any corrective actions.”
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[IX. E. 1.]

The Member Company should have some input into the verification
process.

The first sentence should add the following words in underlined bold:
“If the performance assessment process results in the adoption of a
corrective action plan pursuant to IX.C.9, or a Specific Compliance
Review results in adoption of a remediation plan pursuant to IX.D.8,
the Executive Director, in consultation with the Member Company,
shall determine what steps would be appropriate to verify
implementation.”
Add a final sentence to the end of the paragraph stating: “For the
avoidance of doubt, nothing herein shall be construed to mean that a
Member Company will disclose any privileged, classified, contractually
prohibited/restricted, or other information that legally should not be
disclosed to a third party.”
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[IX. E. 2.]

No privileged, classified, contractually prohibited, or otherwise legally
non-disclosable information should need to be provided.
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[IX. E. 3.]

Please clarify how this is different or interacts with what the
Executive Director does in Paragraph 1 in determining the appropriate
steps to verify implementation.
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[IX. E. 4.]

The Member Company should be allowed to review and comment on
the report.

“The Member Company shall be allowed to review and comment on
the report. The CPA can incorporate the Member Company’s
comments into a revised draft. If it chooses not to incorporate the
Member Company’s comments into a revised draft, it will separately
state what the Member Company’s comments are in its report. The
report will thereafter be provided to the Board.”

[IX. F. 2.
a.]

Public sanctions against a Member has the potential to have longlasting reputational, legal, and other impacts. Suspension should
generally be kept confidential if a company is taking corrective actions
and if due to a complaint, should only be made if the complaint has
been investigated and an adverse finding has been made, and any
appeal rights have been exhausted by the Member Company.

The paragraph in (a) should be revised as follows:“A suspension of
Mechanism membership will generally be kept confidential, unless the
suspension is due to a complaint that has been thoroughly
investigated, and an adverse finding against the Member Company
has been made, and the Member Company has exhausted all appeal
and administrative rights that it has.”

[IX. F. 2.]

Sanction and termination of a Member Company’s membership
should be only accomplished through a vote of the Plenary, given the
long and involved process that a company has to go through in order
to obtain the “Member Company” status. The Board should be able
to recommend that a certain company be sanctioned or expelled, but
the ultimate decision should rest with the Plenary. The Member
Company should have a chance to comment and respond to the
proposed sanctions.

The last sentence should be revised as follows: “The Plenary, upon
recommendation of the Board, will vote on and decide on sanctions
and/or expulsion of Member Companies by majority. The Member
Company will have an opportunity to comment on the proposed
sanctions and address the Plenary before they vote on the sanctions.”
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[IX.]
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[V. A. 2.]

Please clarify whether a Signatory Company is required to be
“monitored” for a period of time before becoming a “Member
Company.” If that is the case, please state the period of time that
such monitoring will last.
This explains how new CSO applicants get vetted by existing ones. But
it is not clear how the original “Civil Society members of the Board”
are chosen. Please explain.
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[V. D. 1.]
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[VI. A. 2.]

There should be a method by which a Signatory Company or Member
Company can raise complaints about a member of Civil Society to the
Board, and there should be a method of investigating such a
Complaint.
Who decides which States will be permitted to be part of the
Mechanism? Please clarify.

[VII.]

There should be a way to ensure that the individuals and entities are
qualified to act as auditors. Accreditation of the auditors should be
accomplished by benchmarking individuals’ and entities’ qualifications
against industry and/or internationally recognized auditing standards.

Last sentence should be revised to state: “The Mechanism shall
accredit individuals in accordance with industry and/or internally
recognized auditing standards, and using procedures to be adopted by
the Executive Director and approved by the Board.”
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[VIII. 1. b.]

This could only be done subject to the Signatory Company’s
contractual obligations. In addition, it is unclear what “remotely
and/or in the field” means; it is also unclear what “or such other entity
as Mechanism designates for the purpose pursuant to Section VII.”
We do not believe that it is necessary for monitors or auditors to be
sent to the Member Companies’ bases of operations in high-threat
locations around the world since that poses a risk to the auditors and
diverts the Member Companies from their mission abroad (especially
if they are supposed to take on the additional responsibility of
providing security for the auditors/monitors). In addition, if the
Member Companies are supposed to pay for the auditors/monitors
travel expenses to the remote locations, this would be quite
expensive.

“that the Company, subject to its contractual obligations, submits to
undergoing monitoring, auditing, and verification, by the Mechanism.”
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[VIII. 2.]

Please clarify what a “headquarters-level audit” entails. If this means
reviewing the companies’ Codes of Conduct, deployment policies, HR
policies, and other relevant policies and procedures, please state so.
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[VIII. 3.]

Please clarify what is referred to by “existing standards are relevant
and sufficient,” and what existing standards this refers to.

Academi LLC (US)

[VIII. 7.]

Please clarify if this means that Member Companies must go through
the entire certification and performance assessment process every
three years, and pay the corresponding monetary amounts that the
processes entail. We strongly believe that the mechanism
certification should be valid for longer than three years. Certification
as detailed here will be time-consuming and expensive. It should last
for a minimum of five years.

Academi LLC (US)

[X. A. 1.]

Please clarify if this includes complaints made by one Member
Company against another Member Company.

Academi LLC (US)

“Mechanism certification shall be valid for a period of at least five
years.”

[X. B. 4.]

Internal investigations are often privileged or (as in the case of
classified contracts) may not otherwise be disclosed to outside
parties. Therefore, it should not be required that the Member
Company report back in writing to the Mechanism whether the
alleged violation occurred. Instead, the option of reporting back to
the Mechanism whether any remediation steps will be taken without
having to state whether the violation occurred should be provided.

The second sentence should be revised as follows: “If the Member
Company elects to carry out an internal investigation, within a
reasonable timeframe of receiving the complaint the Member
Company may report back in writing to the Mechanism whether any
corrective or remediative actions will be taken to address the
situation.”

Academi LLC (US)

[X. B. 7.]

What does “confidential” here entail? Will the non-public information
be disclosed to the Mechanism (and its Member Companies) at large?
We propose that, unless the Member Company authorizes wider
distribution, all non-public information received by the Mechanism
pursuant to the third party complaint procedures be disclosed to the
Board only during the initial stage of the third party complaint. In
addition, public disclosure of the complaint has the potential to have
long-lasting reputational, legal, and other impacts. The existence of
the complaint and the Member Company against which the Complaint
is made should not be publicly announced unless/until there is a
resolution of the Complaint and the allegations against the Member
Company are found to have been substantiated.

The paragraph should be changed as follows: “Except as otherwise
provided in this section or agreed to by both the Complainant and the
relevant Member Company, all non-public information received by the
Mechanism pursuant to third party complaint procedures will be
disclosed only to the Board and be made confidential. The existence
of the Complaint and the Member Company against which the
Complaint is made should not be publicly announced unless and until
the allegations against the Member Company are found to have been
substantiated. The Mechanism will strive to ensure that all parties,
including the Complainant, will conduct themselves in good faith and
with due respect for the integrity of the process. If these conditions
are not met, the Mechanism may, in its discretion, discontinue its
involvement.”

Academi LLC (US)

[X. D. 1.]

Academi LLC (US)

[X. D. 2.]

Academi LLC (US)

[X. E. 1. a.]

Academi LLC (US)

[X. E. 1. b.]

Academi LLC (US)

[XI. B. 11.]

Academi LLC (US)

[XIII.]

Academi LLC (US)

Academi LLC (US)

Academi LLC (US)

Complaints need to have at least some type of evidence or
substantiation before they are referred to the CPA for action.
Complaints need to have at least some type of evidence or
substantiation before they are referred to a Special Compliance
Review.
Complaints need to have at least some type of evidence or
substantiation before they are referred to Mediation.
Please clarify what legal effect the mediation will have.
Sanctions, especially termination of a participant’s status or affiliation
with the ICoC, should only be decided by a majority vote of the
Plenary.

Delete Paragraph 11.

Please clarify whether Member Companies will be obligated to follow
the laws of the country in which the Mechanism is established.

[XIV. 3.]

Signatory Companies should be allowed to vote on the annual dues.

The first sentence should be amended as follows: “A schedule of
annual dues shall be approved by a majority vote of the Plenary, with
Signatory Companies being permitted to vote, and based on a
recommendation from the Board.”

[XIV. 6.]

There should be full transparency as to who contributes to the
Mechanism. In addition, no contributions should be received from
entities who are on any international sanctions lists.

“The Mechanism may receive voluntary contributions from
governments and other organizations, who are not on any
international sanctions lists, for such purposes as the Board
determines. Any voluntary contributions will be reported to the
Plenary.”

Amalgamated
Security Services
Limited (Trinidad
& Tobago)
Amalgamated
Security Services
Limited (Trinidad
& Tobago)
Amalgamated
Security Services
Limited (Trinidad
& Tobago)
Amalgamated
Security Services
Limited (Trinidad
& Tobago)
Amalgamated
Security Services
Limited (Trinidad
& Tobago)
Amalgamated
Security Services
Limited (Trinidad
& Tobago)

American
University

[I.]

Provision kust ge made for jurisdictions where the rule of law is
upheld

[III. C. 1.
n.]

Nonwe

[IX. F. 2.]

There ought ot be an intermediate proceduree.g a parole of the body
during which time it shall be denied voting rights. Other members will
be alerted of this

[VII.]

The accrediaed bodied shoul be subject to review on a periodic basis

[X. D. 1.]

[XIV. 6.]

[III. A. 1.]

none
Note:These funds shall not be appropriated to the payment of ANY
STAFF MEMBER - THE OPERATIONAL COSTS OF THE Secretariat shal
lbe met from due paid by members and not by way of special
donation
The following are general questions and comments on section III and
can't be assigned to a specific line: What is being done to ensure that
there is adequate representation in all three pillars of stakeholders
from the Global South? Why aren’t industry clients, other than
governments, represented? At a minimum, the Secretariat should try
to ensure their participation in the Plenary. In the long run
consideration should be given to expanding the Board composition to
include intergovernmental bodies that use PSCs, such as UN agencies,
and private sector clients impacted by PSCs, e.g. insurance carriers,
and using PSCs, both civil society, e.g. humanitarian aid organizations,
and business, e.g. extractives industry. Why is the Plenary dominated
by industry as the only pillar with a vote? The ICOC was created
through a multi-stakeholder process, so why should the industry have
the final say on ICOC amendments? The Mechanism should remain
through and through a multi-stakeholder forum. The annual Plenary
meeting should be used as an opportunity for member companies to
share best practices on code implementation. The Plenary should also
be used to encourage government participants to urge companies
domiciled in their states and using PSCs services to include adherence
to the ICOC in their contracts with PSCs. Ideally these should also be

Include"..Services with the objective of ensuring that the rule of law is
upheld,"

None

ongoing priorities of the Secretariat.

American
University

[III. B. 1.
a.]

American
University

[III. B. 1. j.]

American
University

[III. B. 2.
b.]

American
University

[III. C. 2.]

American
University

American
University

With regards to the Board's responsibilities, it should also have the
task of facilitating the Secretariat’s efforts to secure operational
funding through means other than dues, e.g. grants, collaborations
with other institutions, governmental, academic, and/or private.
Section III. B. 1. j. speaks of the Board “developing guidance and
resolving questions as necessary related to the scope of complex
environments.” What this means is unclear.
What about requiring some degree of experience or expertise with
the security industry of Board members in III.B.2.b.?
The necessary staffing of the Secretariat needs to be fleshed out. Its
size will depend greatly on how the certification, monitoring, and
performance assessments are conducted and the robustness of the
complaints mechanism. These parts of the charter are surprisingly
underdeveloped considering they are core functions, see below.

[IV. A. 1.
a.]

The two informational requirements on signatories are underspecified
in terms of content and purpose – IV. A. 1. d. Providing and
periodically updating information regarding the organization and
operation of the company, and IV. A. 1. e. Providing other reporting as
may be required by the Mechanism. Will this information be reviewed
by staff of the Secretariat and with what purpose in mind? With so
many signatory companies, this could be an incredible resource drain
– in particular drawing resources away from other key Mechanism
functions like certification, monitoring, and performance assessment
of member companies.

[IX. B. 1.]

- With regards to internal reporting criteria (IX.B.1), two things to
consider is the extent to which a PSC can share reports on serious
incidents since this may entail various liabilities for its client.
Furthermore, depending on the reporting criteria that are developed,
the sheer volume of reporting and the CPA’s ability to process the
information is another factor that needs to be examined more closely.

American
University

American
University

American
University

[IX. C. 4.]

- Will the Chief of Performance Assessment be conducting the risk
assessments that drive field monitoring? What information will s/he
be basing these assessments on – information provided by signatories,
field visits, etc.? This too is a massive undertaking for which significant
support staff would be needed. - How much of a company’s
operations will need to be subject to field monitoring to qualify for
certification? Is monitoring based solely on risk (IX.C.4.) or are other
criteria relevant, especially with regards to covering a percentage of a
company’s operations? - Are field audits announced?

[IX. C. 8.]

- With the stipulations of Board involvement in the CPA’s performance
assessment report and proposed corrective action plan, see IX.C. 8, it
seems that the Board, which consists of volunteers, is being given too
many responsibilities and is too involved in the day to day operations
of the CPA. With the number of performance assessments that will
need to be conducted, this is giving the Board responsibilities that are
more appropriately handled by full-time Secretariat staff. The Board
should generally approve remedial courses of action and if needed
refer something to a Special Review, if egregious issues are concerned,
but it seems strange that a Board member, who was not part of an
audit team, would reject audit findings or make recommendations for
specific remedial actions. That being said, it does seem to be an
appropriate role for the Board to step in if the CPA and member
company disagree on a corrective action plan as laid out in IX. C. 9.

[IX. D. 4.
c.]

- During a Special Compliance Review, will the reason for the review
be made public along with the public designation of a company as a
“Member Company Undergoing Review” (see IX. D.4.c.)? If not, what
is the purpose of this public designation, which seems unduly
prejudicial for an internal investigation? Perhaps this section should
mirror what is stipulated below for a Third Party Complaint, i.e. the
name of the member company is revealed, that a review has been
started, and a general description of the cause of the review.

American
University

[IX. D. 5.]

American
University

[IX. F. 2.]

- Who will be conducting the Special Compliance Review – the CPA or
will this also be outsourced? Section IX.D. 5. speaks vaguely of a
“reviewer”. Similarly in the verification audit outsourced or done in
house by the CPA – section IX.E.2. speaks only of “those” conducting
verification activities?
- What constitute grounds for suspension versus termination of
membership (IX.F.2.)?

American
University

American
University

American
University

American
University

[IX.]

General comment: - What is the relationship between certification of
a company’s systems and policies and performance assessments, to
include ongoing monitoring in the field and special reviews? Shouldn’t
the latter also influence certification? There appears to be a
dichotomy being established here that delinks two interconnected
processes – “headquarter” systems and policies and performance in
the field. The two are related and should be treated as such.
Otherwise this may inadvertently foster a disconnect between
proclaimed management standards and on-the-ground practices, a
phenomenon referred to in the management literature on standards
as “de-coupling”.

[V. B. 1. c.]

Are only legally constituted organizations allowed to participate as
civil society representatives on the Board and in the Plenary? What
about allowing independent experts to participate? The stipulations
(V. B. 1. c. and 3.) that CSOs seeking affiliation not receive, or receive
in limited amounts (however defined), government funding or funding
from for-profit business entities, either PSCs or companies using PSCs,
is overly restrictive and eliminates NGOs on the consulting end of the
NGO spectrum. For example, any NGO that aids and advises
companies on implementing HRs standards in their operations would
not be allowed to participate. There are a number of well respected
NGOs that offer these sorts of services. And won’t the Mechanism
itself be funded through government and corporate monies?

[V. C. 5.]

With regards to V. C. 5., the Secretariat might want to consider how it
will deal with providing for its security needs if it plans to conduct field
assessments in complex environments and how to avoid potential
conflicts of interest since one would hope that security provider is a
member company.

[VI. A. 2.]

With regards to government representatives on the Board, how will
the fact be addressed that there are often separate government
agencies, who don’t always coordinate well, that may be using PSCs
and have interest in participating? Does the idea of a primary and
secondary point of contact imply that governments effectively have
two representatives on the Board?

American
University

[VII.]

American
University

[VIII. 1. a.]

American
University

[X. A. 1.]

American
University
American
University

[X. A. 5.]
[X. B. 5.]

General comment on Certification and Performance Assessments and
Third Party Complaints: These sections are extremely underspecified
in exactly those areas of the Mechanism’s work which will be most
challenging and contentious. It is difficult to provide feedback or
suggestions when there is much that still needs to be determined.
One thing that does seem clear is that based on the responsibilities
laid out here, the Mechanism would have to be a very sizeable
organization. VII specifies that the Mechanism will be accrediting
entities to conduct certification and/or performance assessments.
Does this mean that all certification and performance assessments, to
include ongoing field monitoring and special reviews will be
outsourced or will the Secretariat maintain some capacity to do these
things in-house? Depending on how much of this is to be done in
house, the Secretariat may have to be fairly large – which is why it is
hard to assess the viability and feasibility of this charter since there
doesn’t seem to be a clear sense of staffing and costs at this point.
General comments on accreditation and certification: - There appears
to be an assumption that the expertise exists to conduct certification
and field auditing. All indications are that currently the expertise to
conduct social auditing in complex environments does not exist in any
significant capacity. Who exactly is going to train these auditors? In
particular, if the Board is to determine certification criteria, one can
assume that any certification body will first need to develop
certification protocols based on those criteria. Will the Mechanism
play a role in fostering this market for capable certification bodies that
have operationalized the certification criteria and have an adequate
number of trained auditors? - Serving as an accreditation instance for
certification bodies is in and of itself a massive undertaking. It is not
clear that the Mechanism has dedicated adequate resources to this
task. - The charter states that the Mechanism shall certify that a
company’s systems and policies meet the Code’s standards – will the
entity hired to conduct a certification also be providing a
determination with regards to recommending certification, or not, to
the Mechanism?
General comments on this section: - Efforts should be made to ensure
that offering a complainant access to this grievance process does not
preclude the use of other forms of remedy. - Nothing in hear discusses
what kind of remedies can be offered to complainants.
- In X. A.5. another barrier to access may be financial. Costs to those
filing a complaint should be minimized.
- Who is the “Mechanism” (X.B.5) that gets to determine if a
complaint is legitimate?

American
University

[X. C. 1.]

American
University

[X. C. 2.]

- Under X.C. it is imperative that the Mechanism should refer a
complaint to the appropriate authorities if they involve allegations of
a serious crime or gross HRs violation.
- Why is the ED given the option to intervene and attempt to resolve a
complaint outside of the normal complaints adjudication process?

[X. D. 3.]

- Complaints should be kept for more than five years if the Mechanism
is to conduct meaningful research and analysis of not only the yearly
frequency, patterns, and causes of complaints (X.A.6), but also longer
term analysis of compliance trends in the industry. - Will the report
about patterns and causes of complaints be made public?

American
University

[X. E. 1. c.]

- What will happen to this process if the complaint is also a matter of a
criminal investigation or civil lawsuit? Section IX.D.3 with regards to
the Special Review Procedure not interfering with other efforts to
investigate and ensure justice and access to remedy should be
replicated in section X. E.1.c.

American
University

General
Field

American
University

ASIS International

[I.]

The financials of the auditing are unclear. How much does an audit
cost, who pays for it, do companies get to pick their own auditors,
how is a fire wall created between the company being audited and the
auditor being paid for its services, etc.?
The Draft Charter of the Oversight Mechanism for the International
Code of Conduct for Private Security Service Providers contains many
significant flaws that would call into question the credibility of the
process as well as the consistency with the intent of the ICoC
document. In short: 1. The Mechanism does not recognize accepted
best practices in auditing and certification that are well tested and
documented in internationally recognized standards, such as the
ISO/IEC 17021. Any approach that does not follow internationally
recognized best practice for certification will be called into question.
2. The Mechanism assumes the role of consultant (advisor), auditor,
certification body and accreditation body. In the world of auditing
and certification, third-party independent certification is based on the
principle that to avoid conflicts of interest these roles are performed
by different organizations. 3. The Mechanism is structured as a quasicertification body; therefore, for credibility there needs to be another
oversight body that oversees the certification process. This is
completely lacking and brings the process into question. 4. The
Mechanism is not consistent with Clause C.10 of the ICOC document’s
call for national standards bodies to develop standards for
certification; therefore it creates a duplicative approach and burden,
contrary to the ICoC and good business practice. 5. The Mechanism is
very reactionary in perspective. The focus is not on prevention of
incidents but is almost entirely focused on reporting and sanctioning
bad actors. This reactive rather than proactive perspective has proven

1. The Mechanism needs to be consistent with Clause C.10 of the ICOC
document’s call for national standards bodies to develop standards for
certification and recognize consensus-based national and
international standards. The role of national standards needs to be
clearly defined as acceptable in the Mechanism. 2. Create a
Mechanism that works in collaboration with Accreditation Bodies
certified to the ISO/IEC17011 and ISO/IEC17040 standards overseeing
the certification processes of certification bodies certified to the
ISO/IEC17021 and ANSI/ASIS.PSC.2:20xx conformity assessment
standards, using internationally recognized certified lead auditors
according to the ISO19011 using credentialing according to the
ISO/IEC17024. The Mechanism working with Accreditation Bodies
could assure the credibility of the certification body’s activities. 3.
Replace Sections VII, VIII, IX with one of the following statements: a.
“The Board shall establish a certification body that is accredited to the
ISO/IEC17021 and ANSI/ASIS.PSC.2:20xx conformity assessment
standards using internationally recognized certified lead auditors
according to the ISO19011 using credentialing according to the
ISO/IEC17024.” Alternatively: b. “The Mechanism shall be responsible,
in collaboration with Accreditation Bodies certified to the
ISO/IEC17011 and ISO/IEC17040 standards for the oversight of
accredited certification bodies, certified to the ISO/IEC17021 and
ANSI/ASIS.PSC.2:20xx conformity assessment standards.”

counterproductive to achieving the goals of improved performance in
other fields, such as environmental protection. 6. Auditing depends on
the competence of auditors and consistency of the auditing process.
Both of these issues are well defined in internationally recognized
documents, such as the ISO/IEC17021 and ISO19011, yet the
Mechanism neither defines auditor selection nor competence criteria,
nor provides for a clearly defined consistent, repeatable, and
transparent certification process. 7. The Mechanism creates a
cumbersome and expensive bureaucratic process that appears to be
unnecessary and will create liability issues for PSC’s and Mechanism
members. A more prudent approach is to simply create a Mechanism
that works in collaboration with Accreditation Bodies certified to the
ISO/IEC17011 and ISO/IEC17040 standards overseeing the certification
processes of certification bodies certified to the ISO/IEC17021 and
ANSI/ASIS.PSC.2:20xx conformity assessment standards, using
internationally recognized certified lead auditors according to the
ISO19011. The Mechanism working with Accreditation Bodies could
assure the credibility of the certification body’s activities.

ASIS International

[III. A. 2.]

1. The bar for participation should be even for all three stakeholder
groups.

1. There should be universal requirements, such as “Provide a letter to
the Executive Director providing the name and office of a primary and
secondary point of contact and stating its intent to: support the ICoC;
participate in relevant meetings, Annual Plenaries, conferences or
events; promote compliance with the ICoC in its contracting practices
and policies…” This would be appropriate for all types of
stakeholders. 2. Civil society organizations, governments and private
sector client organization should be required to make a public pledge
and provide a letter to the Executive Director stating unequivocally
that they will only use PSCs that are certified to the Mechanism or
national standards consistent with Clause C.10 of the ICoC, such as the
ANSI/ASIS PSC.1-2012. CSO and client monitoring should be included
in the Mechanism, with provision for termination of participation for
using non-certified PSCs.

ASIS International

[III. B. 2.
a.]

The bar for participation should be even for all three stakeholder
groups.

1. There should be universal requirements, such as “Provide a letter to
the Executive Director providing the name and office of a primary and
secondary point of contact and stating its intent to: support the ICoC;
participate in relevant meetings, Annual Plenaries, conferences or
events; promote compliance with the ICoC in its contracting practices
and policies…” This would be appropriate for all types of
stakeholders. 2. Civil society organizations, governments and private
sector client organization should be required to make a public pledge
and provide a letter to the Executive Director stating unequivocally
that they will only use PSCs that are certified to the Mechanism or
national standards consistent with Clause C.10 of the ICoC, such as the
ANSI/ASIS PSC.1-2012. CSO and client monitoring should be included
in the Mechanism, with provision for termination of participation for
using non-certified PSCs.

“Contributing to the development of national and international
standards, policies and regulations, in order to promoting the object
and purpose of the Code towards eventual harmonization in an
international set of standards based on the Code” is insufficient.
Beyond simple development of the standards the Mechanism needs
to adopt and recognize the usage of the national and international
standards.

Change to: Contributing to the development of national and
international consensus-based standards by National, Regional and
International Standards Development Organizations (SDO), policies
and regulations, in order to promoting the object and purpose of the
Code towards eventual harmonization in an international set of
standards based on the Code. The Mechanism will actively promote
and recognize the implementation of national and international
consensus-based standards.

ASIS International

[III. C. 1. i.]

ASIS International

[IV. C. 1.]

ASIS International

[IV. C. 2.]

ASIS International

[IV. D. 1.]

Unclear what the boundaries of "specify the content" is. Potenial
conflict of interest.
2. The Mechanism should not offer “advice and assistance” this is a
conflict of interest.
Needs an appeals process

ASIS International

[IX. A. 1.]

appoint a Chief of Performance Assessment (CPA) is not credible

ASIS International

[IX. B. 2.]

Unrealistc time committment

ASIS International

[IX. C. 1.]

Auditors, monitors, and reviewers are all mentioned without
competence criteria or a standard auditing methodology. This lacks
credibility and consistency.

ASIS International

[IX. C. 2.]

This lacks credibility and consistency.

ASIS International

[IX. C. 3.]

This lacks credibility and consistency.

ASIS International

[IX. C. 4.]

This lacks credibility and consistency.

Delete "specify the content" or clarify.
Delete this clause.
Add an appeals process
change to: appoint a Chief of Performance Assessment (CPA), who is
either a RABQSA or IRCA certifed Lead Auditor or Business
Opportunity Auditor,
Delete or explain the economics
Need to add spcific conpetence criteria and require certification
according to the ISO/IEC17024 standard for all auditors, monitors, and
reviewers.
Needs to be done in accordance to the ISO/IEC17021 and
ANSI/ASIS.PSC.2:20xx conformity assessment standards using auditors
and monitors certified according to the ISO/IEC17024.
Needs to be done in accordance to the ISO/IEC17021 and
ANSI/ASIS.PSC.2:20xx conformity assessment standards using auditors
and monitors certified according to the ISO/IEC17024.
Needs to be done in accordance to the ISO/IEC17021 and
ANSI/ASIS.PSC.2:20xx conformity assessment standards using auditors
and monitors certified according to the ISO/IEC17024.

ASIS International

[IX. C. 7.]

ASIS International

[IX. C. 8.]

ASIS International

[IX. C. 9.]

ASIS International

[IX. D. 4.
c.]

ASIS International

[IX. D. 5.]

ASIS International

[IX. D. 7.]

ASIS International

[IX. D. 9.]

ASIS International

[IX. F. 1.]

ASIS International

ASIS International

ASIS International

2. The Mechanism should not offer “advice and assistance” this is a
conflict of interest.
Poorly defined criteria
2. The Mechanism should not offer “advice and assistance” this is a
conflict of interest.

Delete: will also make recommendations regarding corrective actions
to improve performance

Public disclosure before investigation of validly is unfair.

Delete

Auditors, monitors, and reviewers are all mentioned without
competence criteria or a standard auditing methodology. This lacks
credibility and consistency.
2. The Mechanism should not offer “advice and assistance” this is a
conflict of interest.
2. The Mechanism should not offer “advice and assistance” this is a
conflict of interest.
Lacks both independent oversight and an appeals process

Need to add spcific conpetence criteria and require certification
according to the ISO/IEC17024 standard for all auditors, monitors, and
reviewers.

[IX.]

Sections VII, VIII, IX 1. These sections are contrary to decades of
auditing and certification best practice and contain conflicts of
interest at every stage of the process due to the overlap of “advising”
and certifying. Consulting and advisory roles do not mixed with
auditing and certification activities and there needs to be a clear
firewall of separate organizations conducting these activities. 2.
Auditors, monitors, and reviewers are all mentioned without
competence criteria or a standard auditing methodology. This lacks
credibility and consistency.

[V. A. 1.]

It is unclear who decides on CSO acceptance as participants and Board
members. Considering the strong competition for funding among
CSOs, this needs to be clearly defined. I assume all CSOs who
participated in drafting the Charter will remove themselves from
consideration as Board members to avoid the appearance of a conflict
of interest.

[V. B. 1. c.]

1. Who determines: “The CSO must be able to demonstrate that it is
sufficiently independent from the industry and government pillars of
the Mechanism”? Doesn’t this clause eliminate most NGO’s operating
outside the US? 2. The funding approach for the Mechanism is
completely contrary to the requirement “The CSO must be able to
demonstrate that it is sufficiently independent from the industry and
government pillars of the Mechanism” since the Mechanism is a PSC
membership organization funded by the industry and government.

Delete clause - make consistent with ISO/IEC17021

Make consistent with ISO/IEC17021
2. Replace Sections VII, VIII, IX with one of the following statements:
“The Board shall establish a certification body that is accredited to the
ISO/IEC17021 and ANSI/ASIS.PSC.2:20xx conformity assessment
standards using auditors and monitors certified according to the
ISO/IEC17024.” Alternatively: “The Mechanism shall be responsible, in
collaboration with Accreditation Bodies certified to the ISO/IEC17011
and ISO/IEC17040 standards for the oversight of accredited
certification bodies, certified to the ISO/IEC17021 and
ANSI/ASIS.PSC.2:20xx conformity assessment standards using auditors
and monitors certified according to the ISO/IEC17024.”

Change to: An applicant CSO whose work on issues relevant to the
ICoC is primarily funded by PSCs or derives revenue from litigation
against PSCS, is not eligible to join the civil society pillar.

ASIS International

[V. B. 2. c.]

"Any other information requested by the Civil Society Board members
of the Mechanism." is so broad as to be meaningless.

Replace with: Civil Society Board members of the Mechanism shall
make a public pledge and provide a letter to the Executive Director
stating unequivocally that they will only use PSCs that are certified to
the Mechanism or national standards consistent with Clause C.10 of
the ICoC, such as the ANSI/ASIS PSC.1-2012.

ASIS International

[V. B. 3.]

“An applicant CSO whose work on issues relevant to the ICoC is
primarily funded by PSCs is not eligible to join the civil society pillar.”
is insufficient. This ignores a major area of conflict of interest.

Change to: An applicant CSO whose work on issues relevant to the
ICoC is primarily funded by PSCs or derives revenue from litigation
against PSCS, is not eligible to join the civil society pillar.

ASIS International

[V. C. 4.]

ASIS International

[V. D. 1.]

"To the greatest possible extent," is meaningless
"After appropriate notice and opportunity to remedy" is not
mentioned for other membership groups.

Delete clause
Either add pahse "After appropriate notice and opportunity to
remedy" as qualifier to other membership groups or delete here.

[VII.]

1. The Mechanism does not recognize accepted best practices in
auditing and certification that are well tested and documented in
internationally recognized standards, such as the ISO/IEC 17021 and
ISO/IEC 17024. Any approach that does not follow internationally
recognized best practice for certification will be called into question.
2. Auditors, monitors, and reviewers are all mentioned without
competence criteria or a standard auditing methodology. This lacks
credibility and consistency.

Replace entire section with: The Mechanism shall accredit individuals
in accordance with the the ISO/IEC 17021 and ISO/IEC 17024
standards.

[VIII. 1. a.]

Sections VII, VIII, IX 1. These sections are contrary to decades of
auditing and certification best practice and contain conflicts of
interest at every stage of the process due to the overlap of “advising”
and certifying. Consulting and advisory roles do not mixed with
auditing and certification activities and there needs to be a clear
firewall of separate organizations conducting these activities. 2.
Auditors, monitors, and reviewers are all mentioned without
competence criteria or a standard auditing methodology. This lacks
credibility and consistency.

2. Replace Sections VII, VIII, IX with one of the following statements:
“The Board shall establish a certification body that is accredited to the
ISO/IEC17021 and ANSI/ASIS.PSC.2:20xx conformity assessment
standards using auditors and monitors certified according to the
ISO/IEC17024.” Alternatively: “The Mechanism shall be responsible, in
collaboration with Accreditation Bodies certified to the ISO/IEC17011
and ISO/IEC17040 standards for the oversight of accredited
certification bodies, certified to the ISO/IEC17021 and
ANSI/ASIS.PSC.2:20xx conformity assessment standards using auditors
and monitors certified according to the ISO/IEC17024.”

[X. A. 1.]

1. The process has too many conflicts of interest, for example you
cannot “advise” and evaluate. Also, you would need to specifically
exclude any client or CSO participating in Mechanism from being
involved in the complaints reporting process, or you create a conflict
of interest. 2. The complexity of the process seems to force local
populations to retain the services of advocacy organizations. This is
unfair to local populations and gives an appearance of conflict of
interest.

Make consistent with ISO/IEC17021 and ANSI/ASIS.PSC.2-20xx.

[X. B. 1.]

"a complaint with the Mechanism on the complainant’s behalf. " is a
conflict of interest if the Authorized represetnative has any affiliation
with the Mechanism

Change to Legal counsel, national governments, non-governmental
organizations, family members, and community leaders with no
affiliation to the Mechanism may serve as representatives for this
purpose.

ASIS International

ASIS International

ASIS International

ASIS International

ASIS International

[X. B. 7.]

Public disclosure before investigation of validly is unfair.

Delete: When a complaint has been accepted by the Mechanism, only
the following information may be made public: the name of the
Member Company under review, the fact that a process has been
initiated, and a description of the general nature of the complaint.

ASIS International

[X. F. 1.]

2. The Mechanism should not offer “advice and assistance” this is a
conflict of interest.

Delete section

ASIS International

[XIV. 1.]

1. The funding predictions, staffing requirements and timeframes are
completely unrealistic for certifying 300+ companies, not to mention
any increased growth. Furthermore, to handle both the certification
process and Third Party Complaints more personnel with expertise are
needed. 2. PSCs paying auditors directly is unacceptable practice in
the auditing world and a conflict of interest. 3. Who pays for auditing
logistics (including on-site protection)?

ASIS International

[XIV. 2.]

ASIS International

General
Field

Running this as a membership organization will draw questions about
independence and credibility.
The Draft Charter of the Oversight Mechanism for the International
Code of Conduct for Private Security Service Providers contains many
significant flaws that would call into question the credibility of the
process as well as the consistency with the intent of the ICoC
document. In short: 1. The Mechanism does not recognize accepted
best practices in auditing and certification that are well tested and
documented in internationally recognized standards, such as the
ISO/IEC 17021. Any approach that does not follow internationally
recognized best practice for certification will be called into question.
2. The Mechanism assumes the role of consultant (advisor), auditor,
certification body and accreditation body. In the world of auditing
and certification, third-party independent certification is based on the
principle that to avoid conflicts of interest these roles are performed
by different organizations. 3. The Mechanism is structured as a quasicertification body; therefore, for credibility there needs to be another
oversight body that oversees the certification process. This is
completely lacking and brings the process into question. 4. The
Mechanism is not consistent with Clause C.10 of the ICOC document’s
call for national standards bodies to develop standards for
certification; therefore it creates a duplicative approach and burden,
contrary to the ICoC and good business practice. 5. The Mechanism is
very reactionary in perspective. The focus is not on prevention of
incidents but is almost entirely focused on reporting and sanctioning
bad actors. This reactive rather than proactive perspective has proven
counterproductive to achieving the goals of improved performance in
other fields, such as environmental protection. 6. Auditing depends on
the competence of auditors and consistency of the auditing process.
Both of these issues are well defined in internationally recognized
documents, such as the ISO/IEC17021 and ISO19011, yet the
Mechanism neither defines auditor selection nor competence criteria,

Need a different model

nor provides for a clearly defined consistent, repeatable, and
transparent certification process. 7. The Mechanism creates a
cumbersome and expensive bureaucratic process that appears to be
unnecessary and will create liability issues for PSC’s and Mechanism
members. A more prudent approach is to simply create a Mechanism
that works in collaboration with Accreditation Bodies certified to the
ISO/IEC17011 and ISO/IEC17040 standards overseeing the certification
processes of certification bodies certified to the ISO/IEC17021 and
ANSI/ASIS.PSC.2:20xx conformity assessment standards, using
internationally recognized certified lead auditors according to the
ISO19011. The Mechanism working with Accreditation Bodies could
assure the credibility of the certification body’s activities. More
specific comments: General Clause C.10 of the ICoC states: “Upon
signature of the Code, Signatory Companies and other stakeholders
will undertake to work with national standards bodies as appropriate
to develop standards, with the intent that any national standards
would eventually be harmonized in an international set of standards
based on the Code.” This has been accomplished with ANSI approval
of the standard, ANSI/ASIS PSC.1-2012: Management System for
Quality of Private Security Company Operations – Requirements with
Guidance as an American National Standard on March 5, 2012.
Developed by a Technical Committee of 203 people from 25 countries,
and following the rigorous ANSI process for consensus standards
development. Clearly, this fulfills the intent of Clause C.10 of the ICoC.
The Mechanism does not recognize Clause C.10 of the ICoC and
implies it will create some, as yet undefined, “standard” contrary to
the Clause C.10 of the ICoC. The Mechanism needs to clearly state
that it will recognized certifications conducted consistent with Clause
C.10 of the ICoC. To do otherwise is to place a double burden on
PSC’s, especially considering a major client has already begun the
process to require ANSI/ASIS PSC.1-2012 as a condition for
contracting. Participation Criteria for the Mechanism 1. The bar for
participation should be even for all three stakeholder groups. a. There
should be universal requirements, such as “Provide a letter to the
Executive Director providing the name and office of a primary and
secondary point of contact and stating its intent to: support the ICoC;
participate in relevant meetings, Annual Plenaries, conferences or
events; promote compliance with the ICoC in its contracting practices
and policies…” This would be appropriate for all types of
stakeholders. b. Civil society organizations, governments and private
sector client organization should be required to make a public pledge
and provide a letter to the Executive Director stating unequivocally
that they will only use PSCs that are certified to the Mechanism or
national standards consistent with Clause C.10 of the ICoC, such as the
ANSI/ASIS PSC.1-2012. CSO and client monitoring should be included

in the Mechanism, with provision for termination of participation for
using non-certified PSCs. 2. The Mechanism should not offer “advice
and assistance” this is a conflict of interest. 3. Who determines: “The
CSO must be able to demonstrate that it is sufficiently independent
from the industry and government pillars of the Mechanism”?
Doesn’t this eliminate most NGO’s? 4. The funding approach for the
Mechanism is completely contrary to the requirement “The CSO must
be able to demonstrate that it is sufficiently independent from the
industry and government pillars of the Mechanism” since the
Mechanism is a PSC membership organization funded by the industry
and government. 5. It is unclear who decides on CSO acceptance as
participants and Board members. Considering the strong competition
for funding among CSO, this needs to be clearly defined. I assume all
CSOs who participated in drafting the Charter will remove themselves
from consideration as Board members to avoid the appearance of a
conflict of interest. Sections VII, VIII, IX 1. These sections are contrary
to decades of auditing and certification best practice and contain
conflicts of interest at every stage of the process due to the overlap of
“advising” and certifying. Consulting and advisory roles do not mixed
with auditing and certification activities and there needs to be a clear
firewall of separate organizations conducting these activities. 2.
Replace Sections VII, VIII, IX with one of the following statements:
“The Board shall establish a certification body that is accredited to the
ISO/IEC17021 and ANSI/ASIS.PSC.2:20xx conformity assessment
standards using auditors and monitors certified according to the
ISO/IEC17024.” Alternatively: “The Mechanism shall be responsible, in
collaboration with Accreditation Bodies certified to the ISO/IEC17011
and ISO/IEC17040 standards for the oversight of accredited
certification bodies, certified to the ISO/IEC17021 and
ANSI/ASIS.PSC.2:20xx conformity assessment standards using auditors
and monitors certified according to the ISO/IEC17024.” 3. Auditors,
monitors, and reviewers are all mentioned without competence
criteria or a standard auditing methodology. This lacks credibility and
consistency. 4. Public disclosure before investigation of validly is
unfair. 5. No appeals process is described, nor is there any complaints
and grievance process described for complaints about inequities and
unfair practices by the Mechanism or any persons working on its
behalf. This is unacceptable as part of a credible certification process.
Section X 1. The process has too many conflicts of interest, for
example you cannot “advise” and evaluate. Also, you would need to
specifically exclude any client or CSO participating in Mechanism from
being involved in the complaints reporting process, or you create a
conflict of interest. 2. The complexity of the process seems to force
local populations to retain the services of advocacy organizations.
This is unfair to local populations and gives an appearance of conflict

of interest. Funding, Staffing and Timeframes 1. The funding
predictions, staffing requirements and timeframes are completely
unrealistic for certifying 300+ companies, not to mention any
increased growth. Furthermore, to handle both the certification
process and Third Party Complaints more personnel with expertise are
needed. 2. PSCs paying auditors directly is unacceptable practice in
the auditing world and a conflict of interest. 3. Who pays for auditing
logistics (including on-site protection)?

Barrick Gold Corp

General
Field

Potential client sign-on implications:
- Would there be complications associated with employing internal
security staff (VP compliant) and PSC staff (ICOC compliant) side by
side, considering the different compliance requirements? (ie: training
requirements)
- What would be the approximate estimated indirect cost implication
to BGC as PSCs attempt to recoup their increased costs based on the
ICOC requirements placed upon them?
- If the PSC is found to be in breach of the ICOC, what are its permitted
timelines for re-compliance? If they do not regain compliance, what
are BGC’s timelines for finding, contracting, training and using another
Code-compliant PSC?
- In certain remote areas, there are a limited number of local/national
PSCs. In some situations, we may not be able to continue to employ
vetted, high quality, local and Code signatory companies depending
on the situation and operational region. If our existing company is not
a signatory, or if our signatory PSC loses its status, our options would
be:
o a) drop certain requirements/standards in order to hire one of the
(potentially few) Code-compliance PSCs in that region,
o b) hire a non-local Code-compliant company if no signatory local
firms exist, or
o c) hire a non-Code-compliant firm
COC concerns: • Vague terminology re: “international crimes” and
audits (when, to what depth, covering what aspects of the PSC?)
• Background check concerns: In many operating environments, more
in-depth pre-employment screening/background checks cannot be
conducted with any level of certainty. In some communities, paper
records are not kept and government/police records either do not
exist, can’t be accessed or are not reliable – are gaps (noninvestigated portions of an individual’s background) acceptable
knowing these limitations? If so, are these exceptions documented?

Barrick Gold Corp
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[XI.]

[I.]

[II.]

Communicating Code and/or Governance document changes:
• How are Code changes communicated to signatory PSCs and clients?
What are the timelines to allow for compliance with these new Code
requirements?
‘Complex environments’ should be defined by inserting the ICOC
definition immediately after its first reference: ‘Complex
environments are any areas experiencing or recovering from unrest or
instability, whether due to natural disasters or armed conflict, where
the rule of law has been substantially undermined, and in which the
capacity of the state authority to handle the situation is diminished,
limited or non-existent.’ Otherwise its meaning is not clear. We note
that part of the definition is extracted at the beginning of paragraph 3.
The reference to ‘clients’ should be deleted from paragraph 3. While
they may attend the plenary, they are not represented on the Board
and are not one of the key stakeholder groups. In any event, they are
covered by ‘other relevant stakeholders’. “Private Security Services”
in paragraph 3 should be replaced with “PSCs” as the defined term
used throughout the Charter. Paragraph 3 refers to target groups that
Signatory Companies seek to protect: “…including the local
population, its personnel, subcontractors, clients and state security
providers.” This appears to be drawn from clause A(4) of the ICOC
which states: “…including Personnel, Clients, suppliers, shareholders,
and the population of the area in which the services are provided.”
We suggest mirroring the text from the ICOC. Recommend that the
words “and regulatory” be inserted after the words “state lawenforcement” in paragraph 4.
Consider whether other terms should be included in this section,
noting that a number of capitalised terms occur throughout the
Charter, eg Civil Society Organisation, Member Company,
Performance Assessment.

[III. A. 1.
a.]

Refer to “stakeholder groups” consistently – either define and
capitalise or maintain as lower case. Replace “private security service
providers” with “PSCs”. “Annual Report” should not be capitalised.

[III. A. 1.
c.]

Reference should be to the “ICoC” consistently throughout, not the
“Code”.

[III. A. 1.
d.]

‘member companies’ should be capitalised to be consistent with the
other references throughout the charter.

[III. A. 2.]

For clarification we suggest inserting “may attend and speak during
the Annual Plenary” to be consistent with the rights of CSOs and
Governments.
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[III. A. 3.]

See comment above.

[III. A. 4.]

“Civil Society Organizations” could be defined at the outset here as
“CSOs”, noting this occurs later in the charter.

[III. A. 5.]

We suggest referring to “affiliated States” throughout the Charter
rather than “affiliated Governments”. We note that Section VI is titled
“Affiliation Criteria for States”.

[III. A. 8.]

Recommend including the words “Such activities shall not be
considered to be undertaken on behalf of or with the
approval/endorsement of the Plenary unless specifically stated” as the
final sentence.

[III. A. 9.]

Suggest rephrasing this to: “…are taken by a simple majority of
Member and Signatory Companies present and voting” rather than
“voting members”. We also suggest the following addition: “The
Annual Plenary may otherwise adopt its own rules of procedure for
approval by the Board consistent with this Charter.” Clause B(1)(f)
provides that one of the Board’s responsibilities is approving the rules
of procedure of the Plenary.

[III. B. 1.
h.]

We suggest re-phrasing this with something like: “establishing and/or
approving procedures for certification, performance assessment and
third party complaints to address alleged violations of the ICoC…”.
Under clause C(1)(b) the Secretariat has the responsibility for the
“implementation” of the Mechanism’s functions.

[III. B. 1. i.]

[III. B. 1.
k.]

[III. B. 1.
o.]

We suggest re-stating this as: “deciding on the admission or
sanction…” since under clause C(1)(c) the Secretariat submits for
approval by the Board any decision related to the admission and
under section IX the Board decides on sanctions.
Insert “Member Companies” alongside “Signatory Companies”. We
recommend also including a specific reference to the International
Maritime Organisation (IMO) as being a relevant stakeholder given the
IMO’s role in maritime security.
Query whether this is necessary. It appears to be covered by, or could
be covered by, clauses (m), (n) and (p).
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[III. B. 1.
r.]

We suggest re-phrasing this to read: “considering and recommending
to the Annual Plenary for approval amendments of the ICoC or this
Charter…”. This more precisely describes the Board’s role.

[III. B. 1.
s.]

This item seems to be part of a larger issue, namely ensuring
compliance with local (ie where the Mechanism is incorporated) laws
and regulations. We suggest including this broader role/responsibility
or otherwise deleting this, as it appears to be covered by Section XIII:
“The Board shall approve the adoption of such bylaws and other legal
arrangements as may be required under the law of [country] to
provide for the establishment and operation of the Mechanism.”

[III. B. 2.
a.]

Refer simply to “CSOs” as defined previously. We recommend that
the words ‘…four of whom shall be nominate by…’ be replaced with
‘…each of the following groups shall nominate four members…’.

[III. B. 2.
b.]

Recommend inserting the words “functions and responsibilities of the
Board” after the words “… perspectives related to the…”.

[III. B. 3.
b.]

Suggest consistent use of “Board Members”, ie capitalised or lower
case. The final sentence should read: “No Board Member shall serve
on the Board for more than two consecutive terms.”

[III. B. 3.
c.]

Recommend stating who the Chairperson is responsible to in relation
to the Chairperson’s responsibility to oversee the Board.

[III. B. 3.
d.]

This is already provided for in the final sentence of clause B(2)(b) and
can be deleted. Alternatively it could be merged into clause B(1)(q)
which provides the Board can adopt its own rules of procedure.

[III. C. 1.
a.]

We presume that the “Mechanism’s work” entails the work of the
Board, the Plenary and the Secretariat (ie all organs)?

[III. C. 1.
d.]

Reference should also be made to Member Companies alongside
Signatory Companies.

[III. C. 1.
e.]

It is not clear what is covered by the concept of “to protect the
interests of the Mechanism”. What are the interests of the
Mechanism? How will an interest of the Mechanism be identified?

As currently phrased, this clause is unclear. Suggest re-phrasing it to
simply state: “contributing to the development of national and
international standards, policies and regulations, as authorised by the
Board”. Promotion of the object and purpose of the ICoC is covered in
clause C(1)(h) – promoting the ICoC. The stated goal of “eventual
harmonisation in an international set of standards based on the code”
requires further explanation.

Department of
Foreign Affairs
and Trade
(Australia)

[III. C. 1. i.]
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[III. C. 1.
n.]

It is not clear who the “directors and officers” are? Is this the Board
members and the Executive Director and CPA?

[III. C. 2.]

This could be re-phrased more precisely to state: “The Secretariat
shall consist of one full-time Executive Director and one Chief of
Performance Assessment, both appointed by the Board in accordance
with section XI, and such other staff as the Board approves.”

[III. C. 3.]

Consider whether it would be useful to list the various duties of the
Executive Director as elaborated further in other parts of the Charter,
eg adopting procedures for the accreditation of monitors/auditors
(Section VII) and preparing third party complaint procedures for the
Board’s approval (Section X(A)).

[III. C. 4.]

Query whether the special voting procedures in section XI are
applicable to the Executive Director’s removal? If so, this should be
clarified.

[IV. A. 1.
a.]

We suggest clarifying which part of the “Mechanism” may further
specify the content and format of such written statements. Is this
discretion delegated to the Secretariat? Or the responsibility of the
Board? This also applies to (b), (d) and (e).

[IV. A. 1.
b.]

Wording in the first sentence should read ‘its intent to diligently
pursue…’.

[IV. B. 1.
c.]

This is already covered in clause A(1)(c) and can be deleted. The
chapeau clause indicates that Signatory Companies must continue to
comply with the requirements of (A) and thus the requirements in
B(1) are additional.

[IV. C. 1.]

Rather than state that the Signatory Company shall file a report with
the “Mechanism”, we suggest specifying the “Secretariat”.

[IV. C. 2.]

See above comment.
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[IX. B. 1.]

“member companies” should be capitalised.
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[IX. B. 2.]

The order in which the CPA’s report is approved appears to be the
wrong way round. The Executive Director should approve the CPA’s
report prior to submitting it to the Board for its approval. The final
sentence also does not flow from the preceding sentence. We suggest
changing this to read: “The CPA’s annual report, once approved by the
Board, shall be provided each ICoC participant and made publicly
available.” It goes without saying that the Board, Executive Director
and CPA will be given a copy since they drafted and/or approved it. As
this paragraph appears to refer to the compilation of the CPA’s annual
report, this should be made clearer; perhaps this should be dealt with
separately to avoid confusion between this and reports arising from
performance assessments. We also recommend consideration be
given to the use of the terms “performance assessment program” and
“performance assessment mechanism” and consider whether there is
a distinct meaning and whether this is reflected in the text.
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[IX. C. 1.]

“enabling” in the first sentence does not make sense. We suggest
replacing it with “developing and communicating” or “providing”.
“Complex environments” should be capitalised.

[IX. C. 2.]

“Monitoring” is part of “performance assessment” – refer to the
chapeau clause of section IX. Section IX(A)(1)-(2) provides that the
CPA will prepare procedures for the operation of the performance
assessment mechanism and be responsible for its implementation and
operation. However, in this clause the Executive Director is charged
with establishing and maintaining a program of monitoring.
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[IX. C. 4.]

[IX. C. 8.]

[IX. C. 9.]

This clause could be simplified by replacing “The performance
assessment mechanism set out at Section IX.C.1 above will undertake
monitoring of Member Company operations…” with “Monitoring of
Member Company operations will be based on…”.
Why is the CPA’s performance assessment report referred to as a
preliminary report? Clause C(7) above refers to a final version. We
suggest adding the words “including recommendations regarding
corrective measures” at the end of subparagraph (a) and (b).
We suggest commencing the first sentence with: “Following the
Board’s decision, the affected Member Company…”.
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[IX. D. 1.]

Consider whether it is necessary to define or provide guidance
concerning “serious violation of the ICoC”. We also suggest making it
an obligation of the CPA and/or other staff/employees to refer to
suspected criminal activity to the relevant lawenforcement/regulatory authorities for investigation.

[IX. D. 2.
a.]

While “Monitoring” is defined under the ICoC it has been referred to
thus far throughout the charter as “monitoring”. This should be
consistent. “Third Party Complaint” need not be capitalised.

[IX. D. 3.
c.]

Suggest including the words “the Executive Director must be advised”
after the words “prejudicing a legal proceeding”.

[IX. D. 3.]

This clause is more logically placed after D(4). As the CPA writes the
performance assessment report which the Board relies upon when
determining a Specific Compliance Review is required, it is likely that
the CPA will be pre-disposed to a certain outcome, therefore there
may be a perceived bias should the CPA “conduct all aspects of
Specific Compliance Review”.

[IX. D. 5.]

It is not clear who the “reviewer” is conducting the Specific
Compliance Review. Is it the CPA as per D(3)? Officers of the
Secretariat? Monitors (noting this is largely the same role)?

[IX. D. 6.]

Suggest “review” be changed to “Special Compliance Review”. We
also note that the copy of the reviewer’s report is to be provided to
the CPA however paragraph 3 states that the “CPA will conduct all
aspects” therefore it needs to be made clear who the reviewer(s) is.

[IX. D. 7.]

The first sentence could be simplified to: “Where the Specific
Compliance reviewer’s report has noted material or persistent
violations of the ICoC, the CPA…”. Why is the CPA’s report referred to
as a “preliminary” report. We suggest mirroring clause C(7) relating to
monitoring reports since it is essentially the same process – draft copy
to affected Member Company for comment, finalisation, then
submission to the Board. Note that the apostrophe is missing from
“reviewer’s report”.

[IX. D. 8.]

The report has already been provided to the Member Company for
comment under D(7). The first sentence should simply read: “The
report shall be provided through the Executive Director to the Board
for review.” It is also necessary to specify which “Report” is being
referred to in this paragraph.
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[IX. E. 1.]

This should refer to IX.D.9 (not IX.D.8). “Audit” need not be
capitalised.

[IX. E. 2.]

Should “Verification Audit” be defined? If not, it need not be
capitalised.

[IX. E. 4.]

Is the monitor/reviewer to prepare a report for the CPA first as with
monitoring and Specific Compliance Review? If so, this should be
specified.

[IX. F. 1.]

Delete “after undertaking verification activities” from the first
sentence, since verification proceeds the development of
corrective/remediation plans. The “Company” in the second last
sentence should be replaced with “Member Company”. Suggest also
re-phrasing that sentence to: “The Member Company shall be allowed
to respond to the Board’s determination.”

[IX. F. 2.
b.]

Does this mean that a company reapplying after its membership has
been terminated doesn’t go through the process as a Signatory
Company again as set out in Section IV? Or is this in addition to that
process? What practical effect (ie diminished rights, further
obligations) is there to being a probationary Member? Why wouldn’t
it just remain a Signatory Company until the Board’s decision to grant
membership?

[IX. F. 2.
c.]

This should refer to Section IV (membership criteria). We also suggest
adding “in meeting its financial obligations” at the end of the final
sentence which adopts the language of Section XIV(5).

[IX. F. 2.]

Suggest adding the following: “The Board may consider whether a
suspension is likely to encourage corrective or remediation action in
deciding on the appropriate sanction”. This should also be inserted in
(2)(a).
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[IX.]

We query whether “Specific Compliance Review” should be defined,
noting that both “Reporting” and “Monitoring” are defined under the
ICoC. We suggest specifying which organ of the Mechanism is to
establish rules for the operation of the performance assessment. This
appears to be the CPA (for review by the Executive Director and then
approval by the Board) as per (A)(2) below.
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[V. A. 1.]

Rather than introduce new language – “pillar” – we suggest referring
to “civil society stakeholder group”. “Civil society Organization” can
be referred to simply as CSO.
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[V. A. 2.]

See above comment re pillar. We presume that the “full Board” is
used as a point of distinction from the reference to the “Civil Society
members of the Board”. For the sake of consistency throughout the
Charter, it may be preference to refer simply to “the Board”.

[V. B. 1.
b.]

Should the nature of a formal statement be clarified? You may wish to
consider clarifying or providing further guidance on the nature and
contents of the formal statement of commitment.

[V. C. 1.]

Suggest that this section be retitled ‘Affiliated Civil Society
Organization Responsibilities’ to avoid ambiguity. This should refer to
clause B2 not B3. “Affiliation Criteria” need not be capitalised.

[V. C. 5.]

Query whether reference to “Member of the Civil Society Pillar” is
appropriate. We suggest replacing with “Where an affiliated CSO
employs a PSC in any capacity, that CSO will recuse itself …” which is
consistent with the language used throughout the charter.

[V. D. 1.]

As per our above comment, we suggest replacing the terminology of
the “CSO’s membership in the Civil Society Pillar” with the following:
“… a CSO’s affiliation may be terminated…”.

Department of
Foreign Affairs
and Trade
(Australia)

[VI. A. 1.]

actions/regulations by States may hinder Signatory Companies
compliance with the Charter/ICoC. The affiliation criteria for States
imposes a number of requirements, including promoting compliance
with the ICoC in its contracting practices and policies and by
developing a regulatory framework for PSCs in its jurisdiction
consistent with the Montreux Document. Therefore any actions
hindering compliance with the ICoC run counter to such commitments
by States. However there is currently no termination provision for
States as there is with civil society organisations and PSCs, and some
sort of complaints/consultation procedure would seem appropriate.
We suggest mirroring the format of Affiliation of CSOs in this section,
namely set out the process, the criteria and the responsibilities of
States. We note that there appear to be no responsibilities for States
listed. Is this intentional? Some of the responsibilities of CSOs would
appear equally applicable to States, namely: maintain ongoing
fulfilment of all affiliation criteria; publicly support and promote the
principles and goals of the ICoC; to the greatest possible extent,
participate in relevant meetings and activities; and recuse itself from
discussions, decisions, votes involving PSCs that it employs.
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[VI. A. 2.]

We suggest setting these criteria out under separate headings for
affiliation criteria: (a)…..; (b)….. etc.
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[VII.]

This paragraph should also refer to Signatory Companies – “… to
conduct certification and/or performance assessment of Signatory and
Member Companies” – since a Signatory Company does not become a
Member Company until certified.

[VIII. 1. a.]

Suggest consistent use of “Company”, “company”, “Signatory
Company”. The reference to “the Mechanism” certifying Signatory
Companies in the first sentence should be replaced by “the Board”,
since clause (6) of this section indicates that this is the role of the
Board.

[VIII. 1. b.]

Suggest consistent use of “Company”, “company”, “Signatory
Company”. The reference to “the Mechanism” certifying Signatory
Companies in the first sentence should be replaced by “the Board”,
since clause (6) of this section indicates that this is the role of the
Board.

[VIII. 2.]

“complex environments” should be capitalised to reflect the ICoC
definition.

[VIII. 6.]

This clause should refer to Signatory Companies not Member
Companies, since certification is required before membership.

[VIII. 7.]

Noting there are currently 307 Signatory Companies, we query
whether there will be adequate resources to renew certifications
every 3 years. Consider whether a longer period (5 years) is more
appropriate. We recommend including the words “unless terminated
in accordance with section IV.D” at the end of the sentence.

[X. A. 1.]

We suggest adopting the previous terminology relating to Specific
Compliance Reviews and rephrase the second last sentence as: “….in
response to serious violations of the ICoC”.

[X. A. 3.]

Would Board approval be required for the Executive Director to
appoint these staff, as envisaged by Section III(B)(1)(g)?

[X. A. 5.]

No need to capitalise “Third Party Complaint Procedure”.

[X. B. 1.]

Is the list of representatives intended to be exhaustive? If not the
current wording should altered, perhaps by adding ‘…or any other
representative authorised by the Mechanism’ after the words
‘community leaders’.
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[X. B. 2. a.]

We suggest maintaining “loss or damage” alongside “injury”, as the
latter does not encompass financial loss or property damage.

[X. D. 1.]

This should refer to X.B.4 not X.A.3.a.iii.

[X. D. 2.
a.]

“complainant” should be capitalised.

[X. E. 1. c.]

Query whether “criminal proceedings” in the final sentence should be
“legal proceedings” as referred to earlier in the clause.

[X. F. 1.]

We suggest specifying which organ of the Mechanism. Presumably
this would be the Secretariat.

[XI. A. 3.]

We suggest commencing the section with: “Following receipt and
consideration of any comments” which follows on from the previous
clause. We also suggest clarifying that the final proposal is to be
approved by a vote of no less than two-thirds of the Member
Companies present and voting (end of the final sentence).

[XI. B. 10.]

“specific compliance review” should be capitalised. Rather than just
approval of the findings, observations and recommendations of
Specific Compliance Reviews, this should refer more generally to
determining the findings, observations and recommendations, since
the Board is free to accept, reject or modify the report findings.

[XI. B. 12.]

Should this also include the removal of the Executive Director and
CPA?

[XI. B. 9.]

“specific compliance review” should be capitalised.

[XII.]

It is unclear what the Mechanism’s name is (appears to be “the
Mechanism”). If so, we query whether such a generic name could be
protected. If not, we suggest detailing in the Charter its full name.

Department of
Foreign Affairs
and Trade
(Australia)

[XIV. 4.]

This should refer to Section VIII.1.a.

Department of
Foreign Affairs
and Trade
(Australia)

[XV.]

The Charter should make it clear that Member Companies, affiliated
CSOs and affiliated States shall not be responsible individually or
collectively for any debts, liabilities or obligations of the Mechanism,
ie the Mechanism is a separate legal entity. We suggest clarifying the
final sentence that “No Board Member is personally liable for any
liabilities of the Mechanism”.

Department of
Foreign Affairs
and Trade
(Australia)

[XVI.]

We suggest adding for clarification “present and voting” at the end of
the final sentence.

[III. A. 1.
d.]

Board should develop a schedule of dues in conjunction with financial
statements for the Plenary’s consideration so all Members can judge
the future financial health of the organization. Plenary should approve
the budget.

Upon recommendation of the Board, approving the budget and
schedule of dues applicable to member companies and receiving
projected expenses of the organization and audited financial
statements in accordance with Section XIV; and

[III. B. 1.
h.]

We are concerned about approving an unspecified “blank check” for
the ICOC certification process, performance assessment, and
grievance process where we cannot estimate the costs, risk and
implications

Adopt the National Standards from each Member’s country, if
assessed by the Mechanism as sufficient, and designate an
international standard for countries which do not have one. For the
U.S., the standard should be the recently approved ANSI Standard for
PSCs

[III. B. 1. i.]

The purpose of the ICoC should not be to sanction or expel Members
but to assist them to come into, or remain in compliance with the
ICoC.

providing for the admission; monitoring, and assistance to Members
to come into or return into compliance with the ICoC, or, failing that,
sanctioning (including expulsion) of members who are unwilling or
incapable of remaining in compliance with the principles of the ICoC

[III. B. 1. j.]

“the scope of complex environments” or what the Board’s role in this
paragraph is unclear.

clarify or delete

[III. B. 1. l.]

financial controls must include an annual independent audit

DynCorp
International (US)

DynCorp
International (US)

DynCorp
International (US)
DynCorp
International (US)
DynCorp
International (US)
DynCorp
International (US)

DynCorp
International (US)

[III. B. 1.
m.]

Plenary, not the Board, should approve the budget. It’s the Members’
money.

[III. B. 1.
t.]

If the Board determines it is necessary to establish additional ICOC
bodies, such as Advisory Boards, it should make those
recommendations to the Members for their approval, as it would
impact costs and Plenary should approve the roles and responsibilities
of such bodies.

include the requirement for an annual independent audit of the
Mechanism
Recommending an annual budget for approval by the Plenary to
ensure sufficient funding to meet the annual operating expenses of
the Mechanism
Recommending to the Plenary for its approval such other bodies,
including an Advisory Board, as may be necessary to provide for the
effective operation of the Mechanism.

[III. C. 1.
b.]

Charter needs to specify certification, performance assessment and
third-party compliant procedures. ICoC should adopt the National
Standard from each Member’s country, if assessed by the Mechanism
as sufficient, and designate an international standard for countries
which do not have one. For the U.S., the standard should be the
recently approved ANSI Standard for PSCs.

State that existing National standards will be followed for certification
if deemed adequate by the Board.

DynCorp
International (US)

[III. C. 1.
m.]

The maintenance of confidentiality of records, audits, conclusions,
discussions, recommendations, etc. is extremely important to the
health of every Member country. The leak of a draft report, for
example, to the press would irreparably harm a company. Provision
for the physical security of documents, cyber security, vetting/bonding
of personnel, and sanctioning violations need to be significantly
strengthened

Provisions for the physical security of documents, cyber security,
vetting/bonding of personnel, and sanctioning violations need to be
significantly strengthened.

DynCorp
International (US)

[III. C. 1.
o.]

DynCorp
International (US)

[III. C. 5.]

DynCorp
International (US)

DynCorp
International (US)

[IV. A. 1.
a.]

The Secretariat has day to day operational responsibility for the
Mechanism and there must be a more definitive reporting
requirement than “regularly”.
the Executive Director, responsible for the day to day operations of
the Mechanism, should have as much interface with the Board as
possible.
This section incorrectly defines requirements for Signatory and
Member companies. Signatory companies are ones which have
signed, or will sign, the ICoC but have not come into full compliance
through plans for certification or certification and have not paid dues.
Members are Signatories which are compliant and are current with
dues. Many signatories, including stakeholders – and especially
Maritime Security PSCs — may not wish to become Members or may
not become Members for an extended period of time. However, they
will likely want to remain complaint with the ICoC. The Charter
should not require mandatory “unsigning” of the Charter within six
months or ever – unless for good reason and with right of appeal, if
the Board decides that a signatory has violated essential element(s) of
the ICoC. Requirements for becoming signatories of the ICoC should
remain as they were for stakeholders and not have additional
requirements added.

: reporting quarterly to the Board and annually to the Plenary
regarding Secretariat activities
Except where the Board otherwise decides, the Executive Director will
attend…

Rewrite section IV.A.I to comply with requirements laid out for
original stakeholder signatories.

DynCorp
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[IV. B. 1.
a.]

DynCorp
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[IX.]

DynCorp
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[V. B. 1.
a.]

DynCorp
International (US)

[V. D. 1.]

This section needs to be comported with the recommended changes
for Signatory companies (See IV.A above) to lay out requirements for a
signatory company to become and remain a Member. Signatory
companies may become member companies when they have
submitted certification plans or come into compliance and are current
with payment of dues.

This section is unacceptable; the language in the Draft does not reflect
discussions in which we have participated. It provides, in overlydeterminative specificity, for almost unlimited and overly intrusive
audits and assessments of a Member, almost unlimited ability to
demand access to existing and requested records and reports,
disclosure of internal and proprietary. There is insufficient ability for
signatories to correct or appeal adverse findings. No account is taken
of the requirements of signatories to comply with contracts,
customers, security, protection of sensitive information, or protection
of individual’s rights to privacy, all of which may require information
be held strictly in confidence. We strongly assert that Paragraph 8 of
the Code does not provide for or require the invasive or prescriptive
performance assessments laid out in this section. In addition, such
monitoring and assessment missions would be very expensive.
Signatories should pay for their own certification audits. The openended nature of Performance Assessments and the unlimited
potential for multiple politically-motivated assessments could put at
risk the ability of member companies to remain in business. Even if
funded by the Mechanism, costs of performance assessments as laid
out in this section are likely to drive costs of membership to an
unacceptable level.
CSOs should be required to pay dues. The amount may be relatively
modest but to participate in the Mechanism, they must have and
maintain a financial stake in the organization.

Any CSO subject to a negative finding must be accorded an appeals
mechanism.

Rewrite to specify: To become a member, a signatory must provide
an acceptable plan to become certified or be certified and must pay its
dues in a timely fashion. To remain a Member, companies must
maintain adherence to then ICoC as demonstrated by self- or thirdparty certification and remain current in payment of dues. If
determined not to be in compliance, a company shall provide a
corrective action plan to return to compliance and must show it is in
compliance with an acceptable grievance procedure to deal with
complaints. An appeals procedure must be accorded to the company
to respond to any negative findings of the ICoC. Only if unable or
unwilling to return to compliance and after being accorded an
opportunity for appeal would a company be considered for expulsion.

This section should be deleted in its entirety and replaced by a section
which states: If the Mechanism believes, based on reasonable
information, a Member company is in violation of its commitment to
the Code, an assessment may be made of the company’s compliance
may be carried by the Mechanism out to assess the accuracy of that
observation. Members shall cooperate with the assessment mission
to the extent allowed by their customer, contract and prevailing
security conditions. Conclusions of the assessment will be made
available to the Member and the member will be accorded an
opportunity to elaborate or correct the report. Companies found to
be in violation of the Code shall submit a correction action plan in
order to return to full compliance with the Code. If the Member is
found to be unwilling or unable to return to compliance, the Board
may impose sanctions, including expulsion, after the member is
accorded an appeal.

CSOs shall pay dues as established.
After appropriate notice and opportunity to remedy, a CSOs
membership in the Civil Society Pillar may be terminated for any
material failure to fulfill the responsibilities set forth in Section V.C.
above or adhere to the criteria set forth in Section V.B. by a vote of
the Board in accordance with the voting procedures set forth in
Section XI. The CSO will be accorded an appeal to the Board against
the decision

DynCorp
International (US)

External Auditors and Monitors for Third Party Certification must have
expertise in the Private Security field.

Suggest you draw on U.S. ASIS PSC.2 draft standard for appropriate
criteria.

This is too broad. Members cannot give prior commitment that they
will submit to any and all monitoring, auditing and verification.
Customer requirements, security, contractual commitments and the
availability of personnel to support such assessments will limit the
ability of a company to comply with this requirement.

That the Company, subject to restrictions and limitations by
customers, contracts, security, and available resources, submits to
undergoing reasonable monitoring, auditing and verification, including
remotely and/or in the field, by the Mechanism or such other entity as
Mechanism designates for the purpose pursuant to Section VII

[VIII. 3.]

cannot accept and sign up to an unspecified certification requirement.

The Board will recommend and the Plenary will approve certification
requirements for ICOC members. Certification standards will be the
National Standard from each Member’s country, if assessed by the
Mechanism to be sufficient; the Board will designate an international
standard for countries which do not have one. For the U.S., the
standard shall be the recently approved ANSI Standard for PSCs.

DynCorp
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[VIII. 4.]

Signatories should self-certify prior to the certification mechanism
becoming operational.

The Board shall declare when the certification criteria and procedures
have been established and the certification deemed operational.
Signatories shall self-certify until the certification mechanism is
determined as operational and audits are performed.
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[X. A. 1.]
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[X. A. 3.]
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[X. A. 6.]
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[X. B. 3. a.]
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[X. B. 6.]
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[VII.]

[VIII. 1. b.]

[X. B. 7.]

Terms like “serious” and “frivolous” need more definition. There
needs to be clear understanding of what serious and frivolous means
in the context of this paragraph
If the term “appoint” could include the hiring of additional staff to
implement the provisions of this section the Board should be required
to obtain approval from the Member companies because of the
financial implications.

Define the terms and rewrite the paragraph
rewrite the paragraph requiring the Board to receive approval from
member companies if there are financial implications in
appointing/hiring staff.

The idea of conducting after action reviews or lessons learned and
publishing those reviews is outstanding. There must be a method to
“sanitize” such reports to protect Member Companies and individuals.

Add language that provides for the sanitization of the Reviews

“in a timely manner” should be better defined. The actions required
in paragraphs a., b., and c should be accomplished within 30 days.

Upon receiving a complaint, the Mechanism shall within 30 days…

Mechanism must protect companies as well as complainants.
Protection should be absolute, not simply “reasonable.”

The Mechanism has responsibility to protect the identities of any
individual and Companies affected by the complainant from disclosure
of allegations of violations.

Until a complaint is adjudicated, names of companies must be
protected from disclosure. Once revealed, companies will not be able
to restore damaged reputations even when the complaint is
ultimately determined to be unfounded.

Except as otherwise provided in this section or agreed to by both the
Complainant and the relevant Member Company, all non-public
information received by the Mechanism pursuant to third party
complaint procedures will be kept confidential. When a complaint has
been accepted by the Mechanism, only the following information may
be made public: that a member company is under review, the fact
that a complaint review has been initiated, and a description of the
general nature of the complaint.

DynCorp
International (US)

[X. C. 1.]

A Member Company must have the initial opportunity to address any
and all complaints.

Upon accepting a complaint, the Mechanism may, if appropriate,
provide the Complainant with information on how to contact relevant
external forums within which the alleged violation might also be
resolved. This may include: first going to the relevant Member
Company’s internal grievance mechanism...

DynCorp
International (US)

[X. D. 1.]

Section X.A.3.a.iii does not exist.

Correct reference.

DynCorp
International (US)

[X. D. 2.
d.]

Companies should be kept informed as well as complainants.

DynCorp
International (US)

[X. D. 3.]

: Section X.D.3 does not specify what action is to be taken by the CPA
after a company receives a remediation plan.

[XIV. 2.]

CSOs should pay dues. Signatories should not pay dues; only
member companies should pay dues. Some signatory companies
(especially maritime PSCs) may chose not to become members
although they have signed and adhere to the ICoC.

[XIV. 4.]

Reference to Section VIII.A.1.a is inaccurate. Need to specify what
certification costs are to be borne by companies – i.e. only those for
third-party certification. Companies should not bear costs related to
Performance Assessments. Performance assessments and related
costs are undefined and open-ended and companies shall not be
subject to such unknown and undefined financial risks.

Correct reference to Section VIII.A.1.a

[XIV. 5.]

Signatory Companies should not be terminated if they are in arrears,
so long as they are in full compliance with all other requirements of
the ICoC; their membership should be suspended. Signatory
companies should not be required to pay dues until they become
Member companies

The Board shall suspend the Member status of a company where such
company is 60 days in arrears in its financial obligations. A company
that suspended for arrearages shall not be entitled to vote in a
meeting of the Plenary.

[XIV. 9.]

Audits should be independent, not prepared by the Mechanism’s
staff.

The Board shall be responsible for the preparation and audit of annual
independent financial statements according to appropriate
professional standards to be publically released in advance of the
annual Plenary.

[III. B. 2.
a.]

The composition of the Board is wholly disproportionate to the
requirement. Civil society should not have the same level of
involvement in the Board going forward. Furthermore, the
composition of the Board needs to be independent. At present it will
have industry members overseeing the competitor's confidential
material - non disclosure agreements are unlikely to work.
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The Mechanism shall keep the Complainant and the Company
informed throughout the remediation process, and shall facilitate, as
appropriate, the reconsideration of the complaint following
implementation of the remediation process.
: X.D.3.d If the CPA determines that a Member’s remediation plan is
inadequate or if the Member is unwilling or unable to follow its
approved remediation plan, the Board may impose sanctions,
including expulsion, after the member is accorded an appeal.
the costs of the Mechanism shall be met from annual dues levied on
Member companies, from dues assessed on participating CSOs, from
voluntary contributions, from affiliate government and from such
other sources as may be identified by the Mechanism.

Edinburgh
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[IX. D. 3.]

Edinburgh
International (UK)

[IX. F. 1.]

Edinburgh
International (UK)

[VII.]

The SCR is not a legal process and as such companies will likely not
wish to be involved if there is a chance that it could prejudice an
ongoing or potential future legal proceeding. If there is a suspected
violation, then it should be communicated to the relevant law
enforcement agencies, therefore negating the need to conduct a SCR
which has no legal jurisdiction.
What are the legal ramifications if a PSC does not agree with the
Board's decision? Could the board members be held liable for their
decisions to suspend or terminate a PSC?
There is a lack of independence, which could jeopardise the whole
process. Currently the Mechanism will accredit auditors with its own
procedures to audit its own standards.

[VIII. 3.]

The industry and clients need to avoid having multiple certification
standards that PSCs will have to abide by. There are currently a
number of standards either written or in the process of being written
(e.g. the ASIS PSC1 standard) which the Mechanism could adopt.
Having multiple standards that industry have to abide by will be both
too complex, time consuming and expensive. Having multiple
standards will also add in confusion as to which is the 'better'
standard.

[XIV. 1.]

Although a good deal of work has been done on the funding issue it is
still not clear as to how much the annual fees will be for the PSC
signatories. If the costings are too high, then the Mechanism will
ultimately fail. Greater client buy in is required as ultimately the costs
will be incurred by them.

EISF (Europe)

[I.]

including the local population - Excellent from and NGO perspective.
General comment What steps will be taken to publicise the ICoC?
Particularly in countries such as Kenya / Afghanistan that have
attempted some local standards for PSPs and who currently have not
heard of ICoC. These rae often the countries where NGOs will be
looking to hire PSPs and will not be concentrating on the large
“western” service providers but often on local companies

EISF (Europe)

[III. A. 2.]
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[III. B. 1.
p.]
[III. B. 2.
a.]
[III. C. 1.
h.]
[IV. A. 1.
a.]

So can members vote and overturn decisions of the board and
therefore become self-regulatory (e.g. abolish civil society affiliates)
Not clear on the purpose of the trust fund – is it just for implementing
the IcoC ?
If a civil society organisation is also a client can they vote for board
members ?
To who and how - to reach beyond the developed countries with the
major players?
Can smaller PSP such as small consultancies or locally based handle
the burden of repoting and information required. As well as the fees –
a tiered membership?

The auditors need to be accredited by an independent body to
provide a safeguard.

EISF (Europe)

[IX. C. 2.]
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[IX. C. 7.]
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[IX. D. 10.]
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[IX. D. 2.
c.]

EISF (Europe)

[IX. D. 4.
c.]

EISF (Europe)

[IX. F. 2.
a.]

EISF (Europe)

[IX.]

Will clients / ex-clients be included in the monitoring process?
Will the monitors report be available to clients or to organisations
thinking of becoming clients? If not what will clients be able to access
to learn more about the code members?
Will the public list continue to say “under review” up to this point, or
will the status change ? Will there be any mechanism to ensure the
organisation / mechanism notifies clients of a change in status?
Can anybody make a complaint through the mechanism (client / staff /
affected community) ?
Will there be any more detail ? My understanding this could cover
everything from rectifying a compliance issue to a serious breach of
the code. People reading this will assume the worse.
Will the response (publicly announced) be the same when a member
is re-instated?
Considering the load on the mechanism, will there be a maximum
period between when signatory companies must have an independent
audit ?

EISF (Europe)

[V. B. 1.
a.]

They will generally not have a focus on human rights / humanitarian
law, although they should implement response programmes in
accordance with them and will accept government funding, although,
again, mostly only if terms of funding do not affect
impartiality/neutrality and do not impose unacceptable conditions.
However, even if there is a ‘client pillar’ NGOs may have significantly
different concerns from commercial clients, particularly perhaps
considering the size of contracts and often the size and location of
PSPs they engage with. I feel most NGOs would be more comfortable
as affiliated civil society organisations, however it is still important not
to lose the human rights focused oversight role of this pillar and
project focused implementing NGOs may have a different priority. A
number of issues but no clear suggestions on how to resolve it ……..

EISF (Europe)

[V. B. 2.
a.]

Although it has been stated that government funding will not
neccesarily be a block for joining the CSO group, the tone of the
charter will put humanitarian NGOs off from joining. This was what I
recieved most comments on from EISF members

EISF (Europe)

[V. C. 5.]

Is there still a role from the persepctive of being a client?

[X. A. 1.]

Who will determine what is a frivolous complaint? To an NGO relying
on acceptance the behavior of individuals can be key, a PSP that does
not abide by (or understand) the humanitarian approach may not be
breaching the code as such but may be creating further risks for
clients (e.g. things like wearing inappropriate clothing, the way they
deal with communities, sweetners to local politicians, etc.) If this is
beyond the scope of the ICoC it should be clearly stated.
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[X. B. 2. a.]
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[X. B. 3. a.]
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[X. D. 2.
a.]
[X. D. 3.]

EISF (Europe)

[X. F. 2.]
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Field
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Violations of approach ? What happens if there is a breach that is
spotted before actual harm is done
NGOs – different type of usage so different types of complaints (may
be considered less serious) Or is this just making things too
complicated?
So, the mechanism will not assess whether the company has actually
breached the fundamental principles of the code ?
Does this include complaints that were not upheld ?
Will this (best practices report) be publically available or just for
signatory companies ? Would be a useful document for the broader
audience
Some of the comments are perhaps more about details of
implementation rather than the charter itself. Please contact me if any
of the comments are not clear.

[III. A. 1.
b.]

if all stakeholders have the ability to vote, why are not all contributing
financially?

[III. A. 1.
d.]

I have significant issues with the current statement of dues. A cost
estimate with respect to this shows an amount of not less than 11500
every three years and 2500 per year between. This is excessive and
exclusionary.

[III. A. 1.]

this is geographically limiting. Will the annual plenary committee
always be held at one location, if so, this provides an unfair condition
with respect to representation.

[III. A. 2.]

again, rotation of venue given that this was supposed be global or will
it simply be held in Switzerland

[III. A. 4.]

speaking limited to not more than 33% of the time allotted.

may attend and speak within an allocated time of not more than 25%
of the total alloted time for speaking

[III. A. 5.]

speaking being limited by not more than 33% of the time alloted.

and speak for an alloted time of not more than 25% of the alloted
time provided.

[III. A. 6.]

if all parties have
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[III. A. 7.]

geographic location and travel here puts more remote companies in a
position where they are assuming additional and unfair costs

decided by the Board. It shall not be held more than twice
consecutively on the same continent and must, to establish quorum,
be able to demonstrate that there appropriate representation from
each region.

[III. A. 9.]

this is an unfair level of representation in terms of geographic
distribution. In short, one nation or community can dominate by
simply loading the membership.

simple majority, taking into account that companies are entitled to
only one vote each and that block voting is prohibited.

[III. B. 1.
b.]

this should be ratified by members.

[III. B. 1.
e.]

only after appropriate periods of consultation

[III. B. 1.
f.]

as per e above

[III. B. 1.
g.]

removal and appointment to be ratified at the next annual plenary

with all such additional appointments and removals subject to review,
discussion (if identified as appropriate by the members), and
ratification

this is contrary to the concept of certification

ratifying the results of independent certification bodies to allow for
them, or appropriate flag state entities, to issue documents indicating
compliance

[III. B. 1. i.]

this is contrary to best practices of certification. there must be a clear
separation of development, investigation, and enforcement

show stopper

[III. B. 1. j.]

as per above, the body that develops, implements, certifies,
investigates, enforces, and sanctions this cannot be falling under the
same org, particularly where that org can be specifically guided by
competitive interests

show stopper. needs rework

the final say should reside at the annual plenary where a majority
indicates the need for revision

remove "and determining" and replace with and coordinating, as a
result of the

[III. B. 1.
h.]

[III. B. 1.
k.]

approving, with evidence of appropriate consultation with the
membership,...
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[III. B. 1.
m.]

disagree fundamentally with salary levels proposed.

[III. B. 1.
n.]

this weights the results significantly against small and medium
businesses that, at early stages and taking the ICoC at its word and in
good faith. That being said, an organization of 10 people pays 9K for
certification while an organization 25 times its size pays 15K.
Essentially, what this proposed set of fees has done is completely
unbalanced the market in the favour of larger players and made it
impossible for new, small, medium or even companies in smaller
markets that want to participate in this effort to do so on the basis of
money. This would appear, at least on the surface, to be a shallow
attempt to remove all but the largest businesses from the industry.

[III. B. 1.
o.]

funding mechanism is fundamentally flawed. PSC, particularly small
and medium, are treated harshly by this.

[III. B. 1.
q.]

self direction

[III. B. 1.
r.]

cannot be isolated, must be subject to ratification

[III. B. 1.
t.]

only following atification

[III. B. 2.
a.]

disagreement given past functioning

[III. B. 2.
b.]

this diversity has not appeared, as evidenced by the decision taken

[III. B. 2.
d.]

none. but must be declared and transparent with respect to why and
following appropriate investigation

and only following ratification of changes to be made
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[III. C. 1.
a.]

[III. C. 1. i.]

bureaucratically top heavy

this should not be part of the development process. they should be
mechanical only

[III. C. 1.
p.]

subject to ratification

[III. C. 2.]

must be capped in terms of both numbers and costs

[IV. A. 1.
a.]

this is being looked at by the board here because of the overt attempt
to manipulate the market in favour of larger business.

[IV. A. 1.
c.]

levels are to be considered disputed by this company

[IV. A. 1.
e.]

and agreed to through ratification by the appropriate element (psc)

[IV. B. 1.
a.]

currently being referred to legal with respect to conflict with anti-trust
legislation

[IV. B. 1.
b.]

disagree. given current decisions and proposed staffing and funding
levels, we no longer write blank cheques to the ICoC. All elements, in
our view, must now be subject to ratification

[IV. B. 1.
c.]

disputed. costs associated are excessive and abusive.

after such assessments have been reviewed and found to be found
appropriate and fair by an independent body.
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[IV. C. 1.]

this is unreasonable. decisions such as this require approvals and, in
the case of many companies, ratifications of boards and annual
meetings.

[IV. C. 2.]

clear conflict of interest

[IV. C. 3.]

draconian.

[IV. D. 1.]

and may offer advice and assistance, but only so long as the individual
offering the advice and assistance is removed from any
recommendation or decision regarding the completion or
confirmation of the process

and withdraw without any penalty or fear of reprisal

[IV. D. 2.]

principles of natural justice not adhered to. no requirement for proper
consultation before sanction

[IX. A. 1.]

no independence. chief reports to same line and organizational
authority

[IX. B. 1.]

what is the appeal for undue interference of the mechanism?
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[IX. C. 1.]

this is of questionnable independence. The reviewers are all drawn
from the approving community which is the same as the enforcement,
etc. best practices have a certification body outside of the
enforcement body providing this sort of activity in terms of
development but also application. what this follows is a regulatory
regime acting under the authority of a state (which would say it is
enforcing its own laws), but there is no legal base for that here
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[IX. C. 3.]

approval of annual budgets must be ratified by those that funds are
drawn from.

show stopper
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[IX. C. 3.]

confusing. membership is based on hq level audits whereas
monitoring is field based. for those that are providing guidance /
advice that fall under the code, is there a confirmation process to
ensure that the company actually has something going on at that
time. there is also
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[IX. C. 4.]

none...good base for a start

[IX. C. 5.]

given that safety is brought up here, it may be prudent to indicate
how a company can inform somebody that they are walking into
potentially hazardous environments. Similarly, there may be issues
with respect to accessing certain spaces if owned / operated by other
companies with their own legal restrictions

If a Member company is subject to restrictions regarding disclosure of
information or allowing access to spaces, such as by law... or contract,
the Member shall make reasonable efforts to inform the monitor
during the planning stage and...resolve the conflict... .

[IX. C. 6.]

Should be allowed to review and comment before submission given
that sampling is likely to be used

An opportunity or outbrief shall be provided to the PSC before the
formal submission of the report.

[IX. C. 7.]

see above. withdraw comment 6
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[IX. C. 9.]

need to ensure consistent safety and security

[IX. D. 10.]

punitive. there only needs to be a verification of measures taken

[IX. D. 2.
c.]

this has the potential for spurious complaints to be lodged (not that
uncommon)

Where it is shown that the corrective action was unable to be
implemented due to changes in the operating, threat, or other similar
conditions (force majeure) that would have led to a risk of loss of life,
grievous injury, or violation of the written word or intent of the ICoC,
a grace period may be assumed as long as the factors that led to the
inability are identified and alternatives to accomplish the corrective
action's goals are being actively and demonstrably pursued.

and the event can be corroborated through an independent third
party where one exists.
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[IX. D. 2.
d.]

this can be challenging for small shops (under 5 people). there should
be a mechanism by which the nature of the organization is verified
before launching into a full SCR. for example, what if the complaint
process is please call the office at. some would consider this
inappropriate...but what about a three man technical team...there are
organizations that small that fall into the scope of this

[IX. D. 3.
b.]

this may be challenging. several nations have policies that will not
reveal that an investigation is underway...particularly if involving
military police, etc. Also, soliciting information regarding an
investigation may actually tip off an offender that they are being
investigated in the field depending on who or what is being
investigated

other available and appropriate sources

[IX. D. 4.
c.]

it must be made clear that until the review is completed that this is
not a sanction against a company.

The announcement shall clearly indicate that the presence of a review
does not necessarily indicate wrongdoing.

[IX. D. 5.]

As per monitoring.

[IX. D. 8.]

the review should be considered sensitive information with care taken
during movement, etc

taking into account any sensitivity or requirement to protect
information

[IX. E. 1.]

precedent and basis for determining the level of action should be
transparent.

the basis for any such decision shall also be made known to the PSC

[IX. E. 2.]

as per monitoring

[IX. E. 3.]

noted. withdraw comment in 10

[IX. F. 2.
a.]

inappropriate. there needs to be a mechanism for appeal, otherwise
the system falls to follow its own basic tenets

Following a period for appeal or review of not more than 30 days, a
suspension....
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[IX. F. 2.
b.]

decisions with respect to performance assessments may be at the
discretion of the Mechanism, but the decisions and their basis should
be transparent and subject to an appels process.

[IX. F. 2.
c.]

does not comply with practices. there should be a clear delineation
between the actions here and the actions for violation of human
rights. this is particularly important to small business / medium
business efforts that fall into the code as there is no actual mechanism
to, for example, pay across two cycles. i would propose that this
measure is too harsh

where the Member Company is more than 60 days in arrears without
having provided an agreeable reason for the delay or without having
made arrangements to the satisfaction of both parties.

[IX. F. 2.]

not agreed. recommend a warning and probationary period of up to 6
months for first or insignificant offences. This eliminates heavy
handed responses to what constitutes trival items but still allows for
an escalation in the case of repeated non,conformity

the sanctions available to the Board are warning (maximum two),
probation (maximum two and for a period of 6 months, suspension, or
termination

[IX.]

must be subject to ratification and third party verification

[V. A. 1.]

below

[V. A. 2.]

as long as psc's don't have to go in front of civil society

[V. A. 3.]

one what basis?

[V. A. 3.]

no mechanism for appeal. principles of natural justice violated

show stopper

[V. B. 1.
a.]

on what basis? what defines tangible?

verifiable body of work.

government agencies provides a restriction in terms of the type of
government office that can contribute. for example, the cia is
considered to be an agency, but the department of homeland security
is considered to be a department...legal loophole

government entity or body as identified in that nation's mechanisms
or organization of government

[V. B. 1. c.]
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[V. B. 2.
a.]

not holistic

[V. B. 2.
b.]

not necessarily possible. many of these projects are not releasable for
various security reasons.

or other entities that are known to be affiliated with the above,
including private persons.

blank cheque

where such an information request is brought up and ratified at the
plenary

[V. B. 3.]

none. but should also include government bodies

PSC's or government bodies

[V. C. 3.]

inconsistent

same reporting as PSC

[V. D. 1.]

none but must be subject to principles of natural justice

[V. B. 2. c.]

[VII.]

conflict of interest.

[VIII. 1. a.]

conflict of interest

[VIII. 1. b.]

not agreed upon as there is no way we can legally assure that

[VIII. 2.]

weak. this simply proves that this is not an oversight mechanism but
just an audit body. so, how will be

show stopper
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[VIII. 3.]

conflict as per above and no signs of independence. fails to meet
credible certification criteria

[VIII. 4.]

conflict. should be third party declared

[VIII. 5.]

lack of independence and oversight of the Secretariat

[X. A. 1.]

should also include the potential for sanctions against those that are
found to be frivolous, vexatious or immaterial.

[X. A. 2.]

for example, i am a company that falls under the scope of the code,
although at the edge...but i have two people...difficult at best.

[X. A. 3.]

none...but should be kept reasonable...this is not a license to build
another department

[X. A. 5.]

it should also include a statement, however, that vexatious
complaints, etc, are not tolerated and may result in actions against the
complainant that are consistent with local laws and custom

[X. A. 6.]

copies should be made available

[X. B. 1.]

why can't the representative of another psc? or is that included in the
ngo?

[X. B. 2. a.]

none, except that the harm should at least be corroborable

incorporate reason
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[X. B. 7.]

should indicate the outcome as to why the process was terminated

[X. C. 2.]

not acceptable as basis for discretion not given

[X. F. 1.]

none. however, this again forces the ICoC into a conflict of interest in
that if accepting the advice and then being found not yet compliant
where the advice is taken...

[X. F. 2.]

must be very clear that best practices does not mean must be
adopted. too many groups assume that because itis a best practice in
one environment, it works in all

[XI. A. 1.]

not agreeable. the board is not an effective sample of the full scope
and breadth of the membership. changes to the charter must be
ratified by the plenary

[XI. A. 2.]

not agreeable. final review process is too short. it takes longer than 15
days to reach many persons in the field (where some of us
work).should also be subject to plenary review.

[XI. B. 3.]

if there is an issue being considered, then it should be subject to
voting. the board should not be deciding to allow whether or not
organizations have the right to vote on things that impact their own
future.

[XIII.]

none but should be under international cover, not the specific laws of
one nation state

[XIV. 1.]

again, ratification

[XIV. 2.]

disagreed to. those participating should be paying a fee. this is
disproportionately heavy on industry...particulary those that are not
significantly large operations.

add "where both the complainant and the other parties agree to
attempting to resolve the issue informally"

a member company is under no obligation or expectation to adopt
best practices.
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[XIV. 3.]

not represented in documentation.

[XIV. 4.]

own reasonable costs. this is not a mechanism by which to pad the
pockets of auditors and assessors.

[XIV. 5.]

disagreed to. there is no mechanism here for extenuating
circumstances or alternate arrangements...for example, what if there
is a cost in dispute...such as an auditor bills for first class air travel and
the company argues that that is disagreeable. this would essentially
negate the company's ability to challenge that cost and would also
punish the company (in some cases shutting down their operations
entirely) without recourse.

[XIV. 6.]

governments and ngo should be contributing on a mandatory level,
particularly CSO and members of the board.

[XIV. 7.]

not agreed. there should be reasonable allowances for this in when
arranged through the secretariat and supported by receipts.

General
Field

I have a number of significant concerns here. The provisions put
forward in this code are (1) essentially mandatory in some
jurisdictions and (2) extraordinarily burdensome on small to medium
business. For example, an individual required to be a member of the
code is required, under current consideration, $9K for certification
whereas larger companies are required to pay only up to $15K.
Essentially, for those individual companies (some of which are as small
as 2-3 persons but who have still been informed that they fall under
the code (by both ICoC guidance and nation state requirements), the
amount proposed can represent a significant amount of their gross
income. Unless small and medium businesses, and their issues, are
appropriately treated and they are afforded the opportunity to
compete without completely disadvantaging themselves, the I would
propose that this code is significantly flawed. The structure for the
certification body is not aligned with best practices, or even
acceptable practices, with regard to certification. There are several
opportunities for the mechanism to be influenced by outside
interests, provide guidance and advice where it would be approving its
own recommendations, and similar factors that would negate this
structure from being considered credible if placed under scrutiny by
audit and evaluation. the funding levels and distributions are out of

Gerald Kloski
(personal
capacity)

[IX.]

synch. Asking a company from developed and established nations to
pay 2500 per year in annual membership dues based on an invisible
list of groups (many of which over-charge), is frankly difficult to
comprehend. I belong to a number of north american bodies and have
yet to pay a fee over 250 USD per year...and for considerably more
than the privilege of being a member and being audited (for which I
am also billed). Also, these fees fail to take into account global
factors--consider a starting company in certain regions of central
america or africa...there is no way that they could ever actually
become members of the code if providing local services that relied
upon local economies. This is fundamentally against the intent of the
code as a mechanism to promote human rights and one might argue
elitist--providing no mechanism for smaller companies or those in
those kinds of economies to participate. This to me, after the number
of potential challlenges for conflict of interest, is the greatest show
stopper in this charter...and by rights should not be presented. To put
forward the gravity of this feeling, I have worked on promoting this
effort since very early days, being one of the original signatories...the
direction of this approach has me questionning whether or not that
signature was applied to proper use and value.
• The language regarding on site inspections / audits goes too far from
a company / client perspective, as it does not allow the company /
client to control the time and place of the inspection, which is
something most corporations would be hesitant to allow.
• It does not take into account the confidentiality clauses in the
existing contracts between clients and ICOC signatories, which would
essentially negate the ability of vendor to disclose any information
regarding the services provided to a client.

Gerald Kloski
(personal
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General
Field

It is recommended that you adjust the focus of the code on the
signatories and their operations (scale things back). Rather, in
working similarly to certain aviation associations, ICOC administrators
would audit / review the headquarters and country offices of
signatories in order to provide a certain stamp of approval. That being
said, this “approval” will have limited value as clients will still spend
significant time selecting and training personnel [NB – corporate
signatories of the Voluntary Principles historically have had higher
performance / compliance standards than the vendors when it comes
to vetting and training – this is function of both size / scale of the
clients and of reputational risk tolerance]. Moving forward, it will be
important to have more consistent involvement from some of the
members of the corporate pillar of the VPs if the goal is to have
corporate endorsement of the ICOC. The structure and frequency of
that engagement is for the existing ICOC stakeholders to determine.
However, it should be understood that much as my email does not
reflect the views of Marathon, similarly any company involved with
the ICOC will not speak for the entire corporate pillar of the VPs
organization. Input will simply be based as security professionals
familiar with the corporate security world. Otherwise, to have full
corporate support and blessing will require a larger endeavor that will
create a lot of complexity and significant delays.

Gerald Kloski
(personal
capacity)

[IX. B.]

• Corporations will not allow their security providers to report
incidents involving the client to a third-party.

General
Field

On March 19, 2012, the Federal Government of the Federal Republic
of Germany submitted written comments on the Draft Charter of the
Oversight Mechanism for the International Code of Conduct for
Private Security Service Providers. Germany has reserved the right of
an online publication of these comments.

Government of
Germany

I.R. Consilium
(US/UK)

[I.]

Unfortunately, the mechanism proposed by this draft charter is simply
not feasible. At this point, there seems little value in going through
the document line by line or section by section to explain why it will
not work as both the approach and scope of the proposal need to be
reworked at the most fundamental level. Indeed, all the issues that
would be raised in a detailed explication of the current document
should come as no surprise to the TSC – they have all been raised
many times before. To be clear, this is not to say that there should
not be oversight mechanisms for the ICoC; it is just that the one
currently envisioned by the TSC is riddled with fatal flaws that
undermine rather than support the spirit of the Code. What is most
regrettable about this draft charter is that all the reasons for why it
will and, as presently proposed, should fail were not only verbally
expressed on numerous occasions, but were expounded upon in great
detail in the lengthy Working Group reports produced over the
summer of 2011. Numerous leading experts donated considerable
time to examining the path ahead for the TSC and advising on what
some of the problem areas might be. It seems, however, that little
attention was paid to the advice provided. It is furthermore a shame
that those reports were never made public, as it deprives stakeholders
the opportunity to consider some of the issues that were examined in
great detail last year. In addition to directing the TSC’s attention to
the Working Group reports, I will share an excerpt from an article
written for a conference at Kings College London on 18 November
2011 at which TSC members were present. The issues conveyed in
this passage were explained verbally at that time and the article itself
was circulated to a number of TSC members. No alterations have
been made to account for developments since this passage was
written in early November and it should be noted that the term
PMSCs was used to be consistent with the terminology of the
conference (a footnote earlier in the article explained the problems
with that term):

The Challenges Identified Several key issues arose in the various
Working Groups. Rather than examining them in the context of each
Working Group, this analysis will review them thematically. The five
issues that will be addressed are: 1) Funding, 2) Imposing legal
structures on a non-legal process, 3) Liability, 4) Stakeholder
incompatibilities and 5) Uptake. Though many pages could be
devoted to some of the issues that arose in the Working Groups, these
five sum up the key challenges that the TSC will need to overcome if it
is to be successful in creating an IGOM pursuant to the terms of the
Code. By far the greatest question regarding how the IGOM will be
set up and what it will be able to do is that of funding. The prospect
of creating an effective international governance and oversight
mechanism is difficult enough when money is no object. Private
security providers do not have the wealth of the extractive industry or
other major corporate actors. Other than some sort of licensing,
accreditation or certification fee levied against private security
companies on application to the IGOM, there is no sense, as of yet,
who will actually pay for what is being created. A strawman,
developed in 2010 to provide a starting point for developing the IGOM
was costed and revealed that even the most minimal structure would
have difficulty in meeting its operating costs. Compounding the
undertaking is the reality that this is not a U.N. or major interstate
initiative that can automatically rely on contributions from
governments. Even though representatives of at least one
government have now indicated that they intend for states to
contribute to the costs of the IGOM, it is one thing to anticipate some
seed funding to launch the initiative, it is another to expect running
costs. Furthermore, it took considerable negotiation to convince a
third state to even participate in the TSC, so it is unlikely states will
jump at the opportunity to provide financial support to this initiative,
especially if they have not participated in its development. As a
related matter, the source of the funding will be an issue, as the
legitimacy of an industry-funded mechanism would no doubt be called
into question. Even if some states do contribute, questions will no
doubt arise as to the motivation behind those contributions. The
more pragmatic participants, therefore, advocate for a minimalistic
approach with room for expansion, while the more idealistic continue
to seek extensive, gold-plated options. One option that was discussed
is the possibility of associating the IGOM, or at least part of it, with a
university or consortium of universities. Kings College London put
forward a proposal and while it was welcomed by the industry
participants who saw value in the credibility, independence, research
capacity and access to funding that a university would provide, the
civil society participants were opposed to the proposal. It remains
unclear how, if at all, the IGOM will overcome this extremely

significant and potentially fatal hurdle. While both the Montreux
Document and ICoC are explicitly clear that they are neither creating
nor altering existing laws, the prospect of developing a mechanism to
provide governance and oversight and to ensure compliance with the
Code naturally leads to consideration of quasi-legal structures. The
TSC, therefore, must struggle with the challenge of creating something
that is effective, but that does not turn into an extra-judicial body
that, without the proper authority to do so, seeks to interpret and
enforce the laws referenced, both explicitly and implicitly, in the ICoC
or even that mimics a legal proceeding in interpreting the non-legal
Code. Given the non-legal nature of these processes, it is important
that the TSC does not extend beyond its mission and create an
international tribunal or arbitral body that, lacking technical expertise
or legitimacy in the international legal system, seeks to address issues
beyond its scope and competence. Furthermore, civil society
participants in the Working Groups advocated for fairly extensive third
party grievance mechanisms. The Code, however, only instructs that
Signatory Companies should develop internal grievance processes and
that the stakeholders should develop a “mechanism to address
alleged violations of the Code’s principles or the standards derived
from the Code”; it does not mandate the creation of a judicial body or
external grievance mechanism. A third crucial matter for the IGOM is
exposure to liability. As a matter of law, the IGOM is likely to be a
simple non-profit corporation set up under the laws of a host state.
This is not an inter-state initiative, so the IGOM as an entity is not
likely to have any special legal status. From a liability standpoint,
therefore, the exposure of the IGOM to legal action would be the
same as if an individual started a company – even a limited liability
company – with the aims of regulating the private security industry.
The IGOM itself will be exposed to liability from the moment it starts
operation and, depending on its ultimate functions, is likely to gravely
upset and potentially harm stakeholders to the point of a lawsuit.
Given its existing funding problems, one successful claim against the
IGOM would likely put it in bankruptcy and put an abrupt end to the
initiative. The TSC will need to rely on expert legal advisers who are
able to be creative about finding ways to minimise the exposure of the
IGOM. While the Working Group Reports would show some of the
tensions between stakeholders, they are, as noted above not publicly
available. The Minutes of the Working Group meetings that are
posted online do not fully portray those tensions, either. While there
was a fair amount of collaboration and consensus building in the
Working Group process, there were some fundamental divides which
indicated that this initiative has a tough road ahead. Certain
incompatible desires were left completely unresolved. For example,
civil society insisted upon in-field monitoring by independent third

parties. The industry participants questioned how the IGOM would
fund such a high-cost initiative, how it would avoid liability for such an
effort and how it would ensure that the monitoring did not jeopardise
the safety of anyone involved. The two positions, however, were not
reconciled. Indeed, all three of the Working Group reports highlighted
a great deal of disagreement between stakeholder groups as to how
to proceed. The TSC may be able to resolve some of these gaps
internally between the nine or so participants, but they are likely
going to have substantial challenges once they unveil the draft charter
in finding support from all three stakeholder communities at large. A
final and extremely critical pair of questions is whether private
security providers will choose to participate in the IGOM and whether
clients will choose to use such participation as a factor in selecting
their security providers. At the moment, the value added for private
security companies is not clear and there is potentially a disincentive
to participate should the companies both be required to expend
assets on certification under the IGOM (separate from certification
under the standards) and in the process publicise information about
its operations which could harm its ability to compete in the
marketplace. Furthermore, no state or non-state clients are on the
record requiring PMSCs to participate in the IGOM; the standard, yes;
the IGOM, no. Given that clients have not been included in the
development of the mechanism, it is unlikely that they will be quick to
embrace it, especially since it will translate into added cost to them.
Without some clear incentive for PMSCs to participate in the IGOM,
uptake will remain a debilitating factor for the initiative. Time will tell,
therefore, whether the TSC is able to realise its mandate and produce
a functioning International Governance and Oversight Mechanism that
meets the needs and interests of all the stakeholders. Summary
Serious questions remain as to whether the IGOM will ever meet
fruition. Funding poses a major problem, not just for the start-up
costs, but for the prospect of permanently maintaining the initiative.
In terms of the substance of the mechanism, it is also going to be a
challenge to provide something effective that does not unduly imitate
a legal structure, as the Code is expressly a non-legal document. Part
of that means not taking on functions that are beyond the scope of
the Code. As it is, the IGOM will be exposed to substantial amounts of
liability, so the TSC will have to take extensive measures to address
such legal concerns and minimise the activities that could lead to
crippling or fatal lawsuits. In that vein, stakeholder incompatibilities
on such issues as in-field monitoring remain unresolved. And even if
the TSC itself agrees on resolutions to all of these issues, significant
questions remain as to whether private security companies will
participate in the IGOM. If no or even only a few clients –
governmental or otherwise – require participation in the IGOM as a

precondition for procurement, then the initiative is likely to fail.

I.R. Consilium
(US/UK)

[II.]

While this November 2011 article discussed the further challenge of
addressing “related services” including training of third parties and
detention operations, the boom in maritime security that has
occurred since the initial signing of the ICoC has accelerated the need
for governance and oversight of that particular service. It should,
again, come as no surprise that the draft charter is of little appeal to
the numerous maritime security companies that have signed the
Code, as the ICoC was not intended to address those services now,
and as the TSC did not endeavor to reach out to the maritime security
industry or the maritime stakeholders to determine what sort of
mechanisms would suit their particular needs. The TSC therefore runs
the risk of alienating or at least losing the interest and involvement of
the majority of signatories by not considering how best to include
maritime security providers. The overarching problem with the
current draft charter is that it attempts to do much more than the
Code suggested it should, and it fails to take into account the drivers
for the PSC industry. There are two points of leverage: law and
business. As this is not a legal initiative, a successful mechanism
would have to make use of market forces to encourage PSCs – which
at the end of the day are for-profit businesses – to act in a manner
consistent with the ICoC. Currently there is more value lost than value
added for PSCs to pursue involvement with the mechanism
envisioned. In addition to reviewing the ICoC itself as well as the
Working Group minutes and reports from last summer and the
comments on the current draft Charter, the TSC may wish to have a
look at the Ralby & Evans strawman produced more than a year ago to
serve as a starting point. While it is outdated in many respects, it
presents a proposal along the lines of what the TSC should now

I.R. Consilium
(US/UK)

IAMSP

IAMSP
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consider. In other words, it sets forth a structure and principles for a
low-cost, light-touch mechanism that meets the immediate aims of
the ICoC, but starts small enough in order to grow – or at least
maintain itself – organically. To arrive at a functioning proposal that
both accomplishes the aims of the ICoC and presents a feasible option
for all stakeholders, the TSC will have to seriously reconsider its
approach. Having spent considerable time investigating possibilities,
stress-testing different models, and consulting with key actors, I close
by simply offering my assistance in rethinking how to proceed. Again,
this criticism isn’t and has never been intended to stall, or interfere
with the development of an international and independent system for
overseeing and governing PSCs pursuant to the ICoC. It is merely
aimed at trying to ensure that the proposals presented are ones that
might actually take hold and effectuate the positive change that so
many wish to see. I commend the TSC members on their tremendous
efforts to date, and recognize what an incredibly difficult task they
have had on their hands. I remain ready and willing to assist in any
way I can to help ensure their efforts are now refocused and
redirected toward ensuring that international governance and
oversight of PSCs meets fruition in the near future.
While I attempted to paste my comments on the charter into this box,
I was told that there were too many characters in my entry. I am sorry
that they had to be split between the first three boxes under the
preamble and definitions rather than here, but it was merely the best
alternative. Sorry for any confusion that my produce.

[XI.]

A company agrees to sign onto the ICoC, leading to a condition where
it must achieve certification. The ICoC and Charter may be changed by
the board but does not require consensus (only a 2/3 majority) of the
plenary. As a result, a company may be forced into a position where
they cannot continue to function under the code without recourse
and with the only outcome being either voluntary withdrawal or
sanction,

[IV.]

A member of the ICoC mechanism provides guidance and advice to
the company in order to facilitate the member meeting the criteria.
While this is noble in concept, it forces the ICoC into a situation where
it may be expected to approve its own work, or the work of one of its
direct representatives,

IAMSP

IAMSP

IAMSP

[IX. A.]

There are direct links between the positions within the
organization that determine the level, nature and extent of
monitoring that will be undertaken with respect to the risk
based program. In short, the Executive Director can direct the
CPA to require additional measures against a company and can,
even if with limited checks and balances, cause that individual
to be removed for cause,

[III. B.]

The Board has the ability not only to set its own budgets,
amendments, and other priorities but also has the ability to determine
what the plenary has the right to vote on.
The Board is responsible for defining its own certification
requirements and to determine to what extent existing standards are
relevant and sufficient to meet certification requirements. Given that
the mechanism is funded through the certification process, this means
that the Board can manipulate the conditions of certification and, if
desired, the need for individuals to pay additional costs for activities

[III. C. 2.]

There are direct links between the various directing positions and the
Executive Director, essentially giving the Executive Director the ability
to manipulate the nature, extent, and level of actions taken with
respect to a company, including setting requirements, determining
the level of intensity of monitoring, determining the level of sanctions
to be applied and finally to cause the removal of a company with little
in terms of checks and balances. This also works in favour of reducing
the same in order to prevent what would be a reasonably expected
sanction to be imposed

IAMSP

[III. B.]

IAMSP

[X. E.]

IAMSP

[VII.]

IAMSP

[IX. F.]

The Board, consisting of entities that include representatives that may
constitute competitive bodies may cause another member to the
thrown out—leaving the ICoC vulnerable to being used as a means of
limiting competition. This also includes being able to sit on the Board
that reviews performance assessments and determines whether or
not that company met requirements—also including the ability to
adopt, modify or reject the findings of the CPA and referring the
process to additional actions at the cost of the Member without
oversight.
The opportunity for mediation is determined by the mechanism and
those mediators that are involved the processes are contracted by the
mechanism. While participation is voluntary, there is only one
accepted solution for mediation under this charter,
The mechanism is responsible for accrediting neutral and independent
individuals and entities to conduct certification and / or performance
assessment. This direct link means that a “neutral body” is actually
beholden to the same entity for permission to operate. In essence,
this defeats the concept of neutrality that is described in Para 8 of the
ICoC.
The ICoC requires that companies maintain two clear capabilities with
respect to abuses of an individual’s Human Rights. The first of these is
a clearly communicated grievance procedure that can be used to
address issues associated with the violation of Human Rights and the
ability to use that mechanism for a timely redressing of wrongs. It also
requires that the company maintain a capability with respect to the
protection of whistleblowers or those that expose wrongdoing.
Under the Charter, these mechanisms do not exist. Indeed the Board
or even the Executive Director has no specific oversight of its decisions
that can be catastrophic to the business (given that the Code of
Conduct is considered to be mandatory). There is no overt and clearly
defined appeal mechanism.
In fact, the mechanism proposed allows for a private company to be
removed under the most severe sanctions (removal or suspension) for
reasons that have nothing to do with the running of a business in line
with the Code of Conduct. These include the following conditions:
1. by the Board for good cause (not defined) in accordance with
procedures set forth in Section XI (2d),
2. failing to meet membership criteria or Signatory conditions in a
specific period of time,
3. sanction as a result of violations of the ICoC, and
4. failure to pay fees where the company is more than 60 days in
arrears (Section IX.2.c).
In essence, this means that a company that may face suspension or
expulsion for reasons that are not associated with adhering to the
principles of human rights but rather failing to meet administrative or

arbitrarily set costs.

IAMSP

[XIV.]

In this context, only the PSC are required to pay fees and only private
security companies face real and tangible injury (in terms of the ability
to conduct business in some regimes) in this system. Both government
and non-governmental organizations are subject to voluntary
contributions.
The annual fees provide a clear advantage for larger organizations.
This is based on the following:
1. Annual fees are proposed to be $2500 per year,
2. Given companies of 25 persons or less, this means that at least
$100 per person would have to be allocated. This would likely impact
the company in terms of daily income,
3. Given companies of 250 persons or more, this means that the
company would only be required to pay, on average, not more than
$10 per person, less than the cost claimed for most meals.

IAMSP

IAMSP

[VIII.]

The certification fees provide a similar example of the disparity in how
companies are treated. This includes the following:
1. Companies of less than 25 persons are required to pay $9000 every
three years—or the equivalent of $360 per person or $120 per person
per year on top of the $100 for annual fees. This does not include the
costs associated with the various forms of visits, etc.
2. Companies of over 250 persons are required to pay $15000 every
three years—or the equivalent of $60 per person or $20 per person
per year on top of the $10 per person for annual fees. This also does
not cover any costs associated with visits, etc.
3. In short, taking into account the certification costs and annual fees,
the companies over 250 persons are required to pay approximately
$30 per person per year (the cost of an average meal) while the
smaller range of companies are expected to shoulder a cost of $220
per person.
4. It should be noted that this formula would essentially eliminate
companies (except the exceptionally profitable) of under 10 persons
who would be required to shoulder an individual burden of $9000
every three years ($3000 per year or $300 per person) on top of the
annual fees of $2500 (annual fees leading to $250 per person) for a
total of $550 per person per year.
5. Individuals that are required to sign onto the ICoC in order to work
would be assumed to shoulder a burden of $5500 per year—a virtual
impossibility, particularly in any but the most lucrative of markets.
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For the above reasons, the IAMSP will continue to support the spirit
and intent of the ICoC, but cannot in good conscience as a
representative of maritime security entities on a truly global scale,
continue its support for the ICoC in its current form. It therefore
affirms its support for the spirit of the ICoC and its commitment to the
ideals that it puts forward but wishes to state that the Mechanism as
proposed would force the IAMSP to, in order to appropriately
represent its membership against apparently unduly harsh,
exclusionary and potentially protectionist practices, withdraw its
support from the ICoC on the basis of its sound and just cause being
suborned by financial and competitive interests.

IHRB

IHRB

[I.]

IHRB welcomes the reference in paragraphs 2 and 3 of the ICoC to the
UN Protect, Respect and Remedy framework on business and human
rights and to the concept of due diligence set out by the UN Special
Representative on Business and Human Rights. However, the draft
Charter for the ICoC oversight mechanism currently fails to make any
reference to the UN framework and Guiding Principles on Business
and Human Rights. This may seem a minor oversight but given the
importance of the new UN framework as a baseline standard applying
to all companies and governments, it should be corrected in the draft
Charter to make clear that the ICoC oversight mechanism is being
implemented consistent with the UN Guiding Principles. For example,
Preamble/General Provisions should include reference to the UN
Guiding Principles alongside the Montreux Document pertaining to
state obligations both to ensure consistency with the text of the ICoC
and to avoid possible questions as to whether the UN Guiding
Principles inform participants in implementing their commitments.

[III. B. 1. j.]

Other areas of the draft Charter should also be considered from the
perspective of engagement and consistency with international
standards and competent authorities in these areas. For example,
Section III B. concerning Board functions and responsibilities refers to:
“j. developing guidance and resolving questions as necessary relating
to the scope of complex environments.” It would be important in such
contexts, as a point of consistency with international standards and as
a means of ensuring policy coherence, to make clear that such steps
will be carried out in cooperation with relevant UN mandates and
agencies, the International Committee of the Red Cross (ICRC) and
other authorities as appropriate. Making clear throughout the draft
Charter that all such activities will be carried out consistent with the
UN Guiding Principles on Business and Human Rights would be an
important clarification.

Other areas of the draft Charter should also be considered from the
perspective of engagement and consistency with international
standards and competent authorities in these areas. It would be
important in such contexts, as a point of consistency with
international standards and as a means of ensuring policy coherence,
to make clear that such steps will be carried out in cooperation with
relevant UN mandates and agencies, the International Committee of
the Red Cross (ICRC) and other authorities as appropriate. Making
clear throughout the draft Charter that all such activities will be
carried out consistent with the UN Guiding Principles on Business and
Human Rights would be an important clarification.

IHRB

[III. C. 1. i.]

IHRB

[IV. A. 1.
a.]

Section IV of the draft Charter concerning participation criteria for
companies in the initiative would benefit from reference to the UN
Guiding Principles, in particular to the human rights due diligence
steps set out as basic expectations for all companies.

[IX. B. 1.]

Independent auditing and public reporting functions are increasingly
viewed as a legitimising and confidence-building measure for
stakeholders and are part of a systematic approach to mainstreaming
respect for human rights throughout corporate policies and practices.
The draft Charter should require participating companies to make
human rights impact assessment processes mandatory and part of
public reporting.

[IX. B. 2.]

Section IX. B. 2 on External Reporting currently states that written
reports will be prepared which provide “general aggregate findings
and trends resulting from the performance assessment process.”
While recognising the challenges in this area, it is increasingly
expected that external reporting mechanisms include details of
specific performance on individual companies participating in
multistakeholder initiatives. At a minimum, a revised Charter should
signal the intention of moving towards company specific public
reports over a 3 to 5 year period.

IHRB

IHRB

IHRB

IHRB

IHRB

[V. B. 1. c.]

A multistakeholder initiative is meaningful only with the full
participation of all actors, and transparency concerning all
organisations. Draft Charter section V on Affiliation of Civil Society
Organisations (CSO) B.1.c. refers to the issue of “whether the CSO
receives substantial funding from PSCs, from for‐profit enterprises
that employ PSCs, or from government agencies.” While agreeing with
the concerns implicit in this provision, the formulation raises a
number of questions. For example, what would be the position of a
CSO that does not receive “substantial” funding from PSCs or
for‐profit enterprises but does receive 50% or more of its funding
from government agencies? Would this render such organisations
ineligible to participate in the Civil Society Pillar? A cut-off based on a
loosely defined proportion may rule out a number of potentially
interested CSOs and may therefore require further clarification.

[VII.]

With reference to section VII on Accreditation Criteria for
Independent External Auditors and Monitors, the ICoC is to be
commended for considering the issue of accreditation criteria of
external auditors and monitors. However, there is the risk, as with
other multistakeholder initiatives, that individuals or organisations
accredited by the Mechanism will not be viewed as being completely
neutral and independent because they are paid at least in part by the
participating companies in the initiative. How do participants in the
ICoC aim to address this issue to avoid the appearance of conflict of
interest? It may be appropriate to establish procedures similar to
those described in section XI, A.3 concerning amendment of the Code
and Charter in order to address the question of auditor and monitor
independence.

[X. B. 1.]

Finally, with reference to Section X on Third Party Complaints, IHRB
welcomes inclusion in sub-section B.1 of complaints that may be made
by parties that are not part of the ICoC. Victims seeking justice in
complex environments may prefer to deal directly with the
Mechanism rather than government or other actors. It is therefore
important to establish firm rules to protect the anonymity of
complainants. In this regard, IHRB urges ICoC participants to address
this issue and refer in a revised Charter to the relevant existing
standards with regard to access to remedies within the UN Guiding
Principles on Business and Human Rights.

IHRB

General
Field

The Institute for Human Rights and Business (IHRB) appreciates the
opportunity to provide comments on the draft charter for the
independent governance and oversight mechanism of the
International Code of Conduct for Private Security Providers (ICoC). As
an independent organisation dedicated to advancing corporate
respect for human rights, IHRB believes the ICoC is an important new
multi-‐stakeholder initiative deserving of broad support. IHRB
welcomes the commitments made by the growing number of ICoC
signatory companies, participating governments and civil society
organizations, and congratulates them for their leadership in this
effort.
Ultimately, the success of the ICoC will depend on whether human
rights conditions improve in the many environments where private
security providers operate around the world. This will require private
security companies to fully meet their responsibility to respect human
rights as affirmed in the United Nations (UN) Protect, Respect and
Remedy framework and Guiding Principles on Business and Human
Rights and to implement the provisions as set out in the ICoC. Equally
important, governments must fulfill their duties under international
human rights and humanitarian law, including protecting against
human rights abuses involving corporate actors, and ensuring that
adequate remedies are available for victims.
This submission highlights three areas where IHRB believes the draft
Charter would benefit from further revisions in order to:
1. fully align with the UN Protect, Respect and Remedy framework and
Guiding Principles on Business and Human Rights;
2. strengthen provisions with respect to external reporting and
auditing and;
3. provide greater clarity regarding the affiliation of civil society
organisations and the provision for greater protections concerning
third party complaints.
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[I.]

The ICJ notes the limited scope of the ICoC and its Draft oversight
charter covering only PSCs that operate in “complex environments”,
where the “rule of law has been substantially undermined, and in
which the capacity of the state authority is diminished, limited or nonexisting”. There clearly are other areas or contexts where PSCs
operate and where regulation and oversight is also a compelling
need. The ICJ understands that the approval of ICoC and its oversight
Charter is – or, if not, should be – without prejudice to possible
further regulation and oversight in those other areas. "This Charter and the Mechanism that it establishes - complements, and is not
intended to replace, other regulatory or oversight mechanisms,
including the control exercised by competent state law-enforcement
bodies." The ICJ supports this statement and concurs with this
objective. Furthermore, the existence of the ICoC and its Charter calls
for the implementation of effective legally binding regulation and
adjudication in order to guarantee the protection of rights.
The purpose of monitoring is to promote compliance by providing an
independent review of Member Company performance with the
objective of enabling observations, findings, and recommendations to
the Executive Director for subsequent Board consideration.
Monitoring may be conducted (a) remotely through direct contact
with Member Companies and others who may have information
relevant to monitoring activities, AND/or (b) through the utilization of
in-field monitoring missions in which accredited Mechanism monitors
visit Member Company locations. Whenever appropriate, monitoring
missions should be designed to allow the review of activities of
multiple Member Companies within specific complex environments.

[IX. C. 1.]

[IX. D. 2.
c.]

indent (c) refers to a situation in section X “Third Party Complaints” in
which the Chief Compliance Assessment - CPA - has found sufficient
grounds to put the situation before the board for decision on starting
a SCR, which will then be carried out by the same CPA. Safeguards to
guarantee an independent and impartial process should be
strengthened. Although this is not a court of law, basic due process
principles should be observed for all sides. In these cases concerning
Third Party complaints, an independent panel of external experts
should be set up to carry out the SCR instead of the CPA (who is a staff
member of the Mechanism). The Board should not decide on the
matter, but should only vote on the final report and the appropriate
sanction if and when the process reaches that stage, upon
recommendation of the panel of experts.

clarify this is a “Third Party complaint” and not simply a “complaint”.
Add: “in this case, the Board will appoint a panel of external experts
(3) from a roaster established and maintained by the Mechanism and
approved by the Board”. An annex should define the criteria for the
establishment of the roaster and the process and appointment of the
panel of three experts. The process of SCR in these kinds of cases
should be adapted to accommodate this change by introducing a
panel of independent experts.
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[IX. F. 2.]

there should the possibility of a third supplementary sanction: a fine.
Although bad publicity flowing from suspension or termination can
have an important deterrent effect, the characteristics of the PSP
market significantly shields PSPs against reputational damages at the
same level as other industries (i.e. retail) may experience. A fine could
be added to the suspension decision to enhance its deterrent effect.
The reasons for all decisions taken at this stage should be explicitly
stated and made known to the concerned company. The decision to
apply sanctions in cases relating to Third Party Complaints should not
be taken by special voting as provided in Section XI, in order to
enhance independence and effectiveness of the Mechanism.
Otherwise it is likely - following past experience in other mechanisms that industry and governments will be able to block a decision.

Add “The reasons for all decisions taken at this stage should be
explicitly stated and made known to the concerned company”. The
last sentence should read: “A decision to apply sanctions shall be
approved by the Board in accordance with Section XI.” Section XI
should be modified to exclude special voting requirements in these
kinds of cases.

[V. B. 1. c.]

the independence of civil society organisations is a key factor for the
success of any independent oversight and accountability mechanism.
Safeguards in this respect cannot be overstated. If a CSO relies in any
measure for funding, or is in any respect under the governance or
influence of a PSC or government agency, it will not be independent or
appear to be independent and cannot function as a credible
representative of civil society.

change “substantial” to “any”; Change “sufficiently” to “wholly”

[X. B. 1.]

this article is not clear.

Change “Any party” with “Any person or group of persons”, and
“Mechanism” with “Executive Director” consistently with sub-section
D below.

[X. B. 5.]

the reasons for all decisions should be stated and communicated. Due
process should be afforded to all.

Add “The decision should state reasons” at the end of para 5 Add: “if
he or she so requests” at the end of para. 6

[X. B. 7.]

the report of the panel of experts set up to carry out the SCR in cases
of Third Party complaints should be made public, with due account
taken of protection of rights, security concerns and commercially
sensitive information, if the Board decides to sanction the company
with termination.

[XI. B. 10.]

To enhance independence and effectiveness, approval of the SCR
report prepared by a panel of independent experts should be
excluded from the special voting procedures, and there should not be
a requirement that at least two members from each of the three
stakeholder groups vote in favour. See our comment and suggestions
above.

add: “Approval of the findings, observations and recommendations of
specific compliance review missions carried out by the panel of
experts established in cases of Third Party complaints should be
exempted from this requirement”.
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[XI. B. 11.]

To enhance independence and effectiveness, approval of the SCR
report prepared by a panel of independent experts should be
excluded from the special voting procedures, and there should not be
a requirement that at least two members from each of the three
stakeholder groups vote in favour. See our comment and suggestions
above.

add: “Approval of the findings, observations and recommendations of
specific compliance review missions carried out by the panel of
experts established in cases of Third Party complaints should be
exempted from this requirement”.

[III. A. 9.]

The Draft Charter employs special voting procedures (Section XII) for
an enumerated list of items, while all other matters are settled by
majority vote. This leaves open the possibility that a set of procedures
could be adopted (e.g., regarding performance assessments) or a
series of smaller actions could be taken against the will of one
stakeholder group.

To ensure balance and consensus, the structure should be reversed,
such that all matters must be by a special vote, with only certain
administrative items (e.g., adoption of minutes, etc.) requiring a
simple majority vote.

[III. B. 1.
a.]

The Draft Charter places an inordinate amount of power in the hands
of the Board, while severely restricting or eliminating the role of those
not on the Board, regardless of their stakeholder group. The OM
should employ a more democratic model and put the most significant
decisions in the hands of the Plenary or some designated body that is
more broadly inclusive and representative. It also should include
some form of “final appeal” to the Plenary.

More power should be given to the Plenary, with a greater role in
significant decisions. For example, a decision to expel a company
should be a matter voted on by the Plenary. We recognize that it may
be necessary to include the other stakeholder groups in the Plenary if
more power is given to it, and recognize that due to imbalances in the
size of each stakeholder group, it may be necessary to employ special
measures to ensure that the size of any one stakeholder group (i.e.,
industry) does not overpower the others. The Plenary also should
have the ability to hear final appeals on serious matters (e.g., refusal
to admit a company, termination of membership, etc.)

[III. B. 1. j.]

The Draft Charter does not attempt to define how the ICoC term
“complex environment” impacts the exercise of the OM’s functions.
This has created confusion within industry. There are a small number
of obvious locations and circumstances, but beyond that it is not clear
in what contexts companies will be expected to conform to the ICoC
and OM. This raises questions about scope of compliance, cost of the
OM, etc. For example, if an incident occurs involving a Signatory
Company working in a location that is clearly not a complex
environment, is the OM foregoing any form of oversight?

The Draft Charter leaves the decisions on Complex Environment to the
Board. There are some foundational aspects, however, that
companies would like to have clarified. Chief among these is whether
the OM has any authority to act outside of complex environments.

[III. B. 2.
a.]

When the ICoC was signed, industry noted that it felt that it should
have more seats on the TSC in comparison to the other stakeholder
groups. The Board structure in the Draft Charter similarly lacks
appropriate balance. Industry has 1/3 of the seats but likely will carry
the predominant burden on funding. The other two stakeholder
groups both exercise or wish to exercise an oversight and/or
watchdog role on industry, and are not required to shoulder any of
the financial burden.

The Board should be structured with additional industry seats, if for
no other reason than to permit a more diverse group of
representatives. Depending on the use of the special voting
procedures currently in the draft charter, additional seats would not
create a voting issue within the Board.
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The Draft Charter mandates two staff positions, and leaves the
remainder of staff open to decision by the Board.

Staffing should be kept low to keep cost low. In addition, one of the
two mandated positions should require some industry background or
past experience in order to foster a sense of trust and understanding
between the OM and industry.

[IV. C. 1.]

The Draft Charter as currently written contains two levels of
membership, Signatory Company and Member Company. It may be
that companies wish to support the goals of the ICoC and implement
its requirements, but cannot submit to the full scope of certification
and monitoring. For example, there are a very large number of
maritime security companies that may not be in a position to become
Member Companies for an extended period of time, or there may be
companies performing government classified work that cannot be
disclosed.

The TSC should consider allowing companies to become and remain
Signatory Companies, without requiring them to become Member
Companies. This would encourage broader acceptance of the ICoC as
a guiding document, but not mandate submission to a large and
complex scheme of audits, assessments, reporting, etc. that may not
be practical in all locations and for all companies and customers.
Customers would then be able to choose whether they desire to
restrict their work to Signatory Companies or Member Companies.
We recognize that by permitting the permanent differentiation
between a Signatory Company and Member Company, a different set
of rights, responsibilities, and status may be necessary for each level
of membership.

[IX. B. 1.]

There are a multitude of reporting requirements included in the Draft
Charter. Reports are required by companies to the OM, by the OM to
companies, within the OM, to the Board, to the Plenary, etc. There
appears to be a very high volume of information being exchanged on
an ongoing basis, and in some cases it is not clear whether there is any
immediate benefit.

The Draft Charter should keep reporting requirements to a minimum,
focusing on the information necessary to perform required functions.
Companies should have a small number of periodic reporting
requirements designed to meet multiple requirements. Many OM
needs could be fulfilled by some form of annual or semi-annual
report.

[IX. C. 1.]

The purpose of Performance Assessment in relation to Certification is
unclear. The Draft Charter gives broad and unfettered access to
monitors, such that they can request to see any records, site, location,
etc. that they deem “necessary and appropriate.” This goes well
beyond the role of a “watchdog” and, regardless of the term, is an
audit-like function. It also puts industry in the position of having to
refuse such requests, risking a perception of obstructing the function.
In general, assuming that the Executive Director, CPA, and OM
monitor(s) will have an NGO-centric background or experience, this
entire function appears to sit solely within the purview of civil society,
without any input by industry except in the form of objections by the
company subject to a performance assessment.

The process of performance assessment needs to be revisited and
redesigned or re-scoped, with a clearer purpose given in relation to
Certification. Clear limits needs to be placed on access, and there
needs to be a process for overseeing the monitors that involves
industry to ensure that requests are fair and reasonable. For example,
the TSC could consider some form of “Review Board” that includes
industry, and that advises and assists the CPA and monitors.

: The Draft Charter gives the OM broad discretion to act, in the form
of audits and similar actions, regardless of whether any other
proceedings are underway (e.g., criminal investigation, regulatory
proceedings, civil lawsuit, etc.). Although the OM can work to “avoid”
such risks, there is no assurance that the OM will in fact act in a
manner that does not create issues for a company.

The Draft Charter should include stronger protections to prevent any
conflicts between OM action and other proceedings. Companies
should not be put in a position of choosing between protecting their
legal rights and cooperating with the OM. If a company makes a good
faith decision that it cannot provide information to the OM in light of
other proceedings, there is no assurance that the OM will not move
forward and take action against the company. The OM should have
guidance or requirements that explicitly state when the OM needs to
suspend action pending resolution of other proceedings.

[III. C. 2.]

[IX. D. 3.
a.]
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[X. B. 7.]

The Draft Charter permits disclosure of information regarding the
receipt of third party complaints (i.e., company name, description of
complaint), and states that all other non-public information will
remain confidential. There can be no argument that complaints and
incidents involving private security companies have received close
media attention, and, in our opinion, it often has not been balanced
and impartial. Therefore, the mere existence of a complaint can now
create a negative perception of a company, regardless of the truth.
The reputational damage of the disclosure of a complaint received by
the OM could very well outweigh the benefit of participating in the
OM’s complaint facilitation process. In addition, any “leak” of this
information would significantly erode industry confidence in the
impartiality of the process.

The Draft Charter should require that all data regarding a complaint
be withheld until a final decision is reached. Also, it should be made
clear that parties involved with processing, facilitating, etc. must sign
non-disclosure agreements, and protections should be put in place to
prevent any leak of information (such as limiting OM-internal access
to this information).

[XIV. 1.]

Industry has stated from the outset a concern regarding the cost of
the OM. This concern has been shared by the other stakeholder
groups. We appreciate the effort by the TSC to provide information
regarding a possible budget. Industry, however, will want to know at
some point what they are being asked to pay individually. We echo
the TSC’s statement that the per-company cost must stay in line with
typical amounts paid to join industry associations. Otherwise, there is
a very real risk that the ICoC will diminish to a very small number of
companies. In addition, the per-company cost should be equal
between companies, or relatively flat.

The TSC should perform a bottom-up budget estimate, looking at
what funding can reasonably be obtained or expected, included via
industry. This should then be aligned with the scope of the Draft
Charter. The TSC, in its next round of effort, also should identify a percompany cost and communicate that to industry for feedback.

General
Field

COMMENT 1: Timeline for Finalization of the Charter Observation:
After release of the draft charter, the TSC permitted only one
substantive comment period before the scheduled release of a final
version for adoption in June 2012. This is an overly-aggressive
timetable. There are a number of areas in the Draft Charter that
cause great concern within industry, and these matters need to be
discussed, solutions need to be identified, and consensus needs to be
reached in a gradual and iterative fashion. There were multiple
rounds of comments and discussions on the ICoC, and their success
should be the model. The ICoC’s timeline for establishing an Oversight
Mechanism (OM) has in practice proved overly-optimistic.
Recommendation: The TSC should develop a new schedule for
development of the charter that permits additional rounds of
comments from all stakeholder groups to be identified and addressed,
with a greater emphasis on interactive discussion as opposed to a
mechanical process for collection of edits. COMMENT 2: Relation of
the ANSI/ISO Standard to the ICoC/Charter Observation: The Draft
Charter does not establish any concrete relationship between the
ANSI/ISO standard and the certification function of the OM. Since the
time of ICoC discussions, industry has stated its desire for the
developing national standards to be the basis for certification. A

vague and undefined relationship between the ICoC and the ANSI/ISO
standard gives great concern to industry. It raises the possibility of
duplicative requirements, increased cost, and conflicting standards.
Civil society and government have stated their recognition of the
value of such a system, so it should be possible to create a stronger
and clearer link. Recommendation: The Draft Charter should either
give deference to the ANSI/ISO standard, or set forth a process for
accepting standards and indicate that the ANSI/ISO standard meets
those criteria. COMMENT 3: Revising the ICoC Observation: The TSC
operates under authority given by Section 11 of the ICoC, and it is
given the responsibility to create the OM that, under Section 12, will
“accept responsibility for maintenance and administration” of the
ICoC. Part H of the ICoC states that the Swiss Government will
“convene an initial review conference with a view to reviewing the
Code” after the OM is “developed.” This section was included in
recognition of the need to revisit the ICoC for necessary amendments
in connection with the creation of the OM. It is in contrast to Section
11, which states that the OM will determine “whether and how it is
appropriate for the mechanism and standards to be reflected in the
text of the Code itself.” Recommendation: The ultimate goal is to
create a multi-stakeholder initiative that meets the intent and
purposes of the participants. Part H suggests that once the OM is
“developed” (presumably via a final charter for adoption), the Swiss
Government may also convene a review of the ICoC. To facilitate this,
the TSC should consider whether any simple amendments to the ICoC
will facilitate agreement on the OM. If so, then these should be
discussed with the stakeholders, and if consensus is reached, provided
to the Swiss Government under the auspices of Part H. These then
could be adopted as recommendations for the OM under Section 12.
This comment is not suggesting that amendments are necessary or
that negotiation on the ICoC should be re-opened. It merely suggests
that there is a process for ensuring that the OM serves the ICoC and
that the ICoC serves the OM. Blind adherence to the wording and
terminology of the ICoC should not stand in the way of practical and
effective solutions.
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[IV. A. 1.
a.]

A written statement of intent doesn't seem to be an enforceable
commitment

Recommend adding a requirement that the PSC must become a
signatory member of the ICoC, not just provide a written statement
that it will abide by the Code.

[IX. A. 3.]

Is it the intent to keep request for information confidential from host
nation governments and competent judicial courts?

Propose adding language that explains intent

[VIII. 1. a.]

There are indications that PSOs are not providing the full spectrum of
training as required under the Code, particularly section 55.

Propose adding language to VIII.1.a. to the effect “that the company’s
systems and policies meet the Code’s principles and the standards
derived from the Code, to include the training of personnel as set
forth in the Code”
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[VIII. 7.]

Need to ensure that although a Mechanism certificate might be valid
for 3 years, does not excuse a PSO from a continual (on-going)
requirement to train new personnel during this period

Propose adding language that specifically addresses a training
requirement for new personnel during the 3 year validation

[X. A. 1.]

Language is too narrow as it will exclude whistleblower actions.

Propose adding confidendiality language that protects whistleblower
actions and complaints

[III. A. 2.]

Perhaps the most important aspect of these arrangements is the
balance of powers between the Plenary and Board. Other stakeholder
groups represented within the Working Group were prepared to
accept that only Signatory Companies would have speaking rights
within the Plenary, given the nature of the International Code of
Conduct itself as a Code for companies. However that consensus was
secured by an allocation of responsibilities between the Plenary and
Board that gives all stakeholder groups an effective veto over the
most sensitive policy and operational decisions. I believe this will
prove to be both a workable and durable arrangement, and that the
TSC’s specification of voting rights and rules within the Plenary and
Board accurately reflects the understanding within, and advice of,
Working Group 3.

[III. B. 1. j.]

Where more concern arises, however, is in relation to the power of
the Secretariat (section III.C). The draft Charter gives significant power
to both the Executive Director and the Chief of Performance
Assessment, in particular in relation to monitoring and complaints
handling (discussed further below). This is not in itself a problem,
especially as (with one notable exception relating to complaints
handling, which I address below) the work of the Secretariat is
overseen by the Board (section III.B.1). The Board’s responsibilities
include “providing direction to the Secretariat” (III.B.1.a) and
overseeing its operations (III.B.1.b), as well as “appointing and
removing members of the Secretariat” (III.B.1.g). What this means,
however, is that the success of the ICOC Oversight Mechanism will
hinge to a significant degree on the creation of an engaged,
practically-minded and solution-oriented Board; and the appointment
by the Board of a competent Executive Director and other Secretariat
staff (especially the Chief of Performance Assessment). Given how
many practical issues remain to be resolved in the first two or three
years of the Oversight Mechanism’s operations, these personnel
decisions, and the relationship between the Board and Executive
Director, will be critical to the venture’s success. The legitimacy of
Board action depends on ensuring Board members are actively and
continuously engaged in consultations with constituents from their
stakeholder groups. If that occurs, there should be a smooth
relationship between the Plenary and Board, and the division of
power between them will be functional. If there is inadequate
consultation between Board members and their stakeholder groups,

the relationship between Board and Plenary could easily become
dysfunctional, and the legitimacy of the whole project will be
jeopardized.
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[IV. A. 1.
a.]
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[IV. A..]

clarification that Member Company status is dependent upon
commitment by a company to the Charter’s Third Party Complaints
process, and not only to its certification and performance assessment
processes;
Section IV.A does not set out any ‘waiting period’ requirements before
a company may reapply for status, unlike Section IV.B on civil society.
The TSC may likewise wish to consider creating greater symmetry
here.
Section IV.A does not specify who approves a PSC’s application for
Signatory Company status. Before the Charter is finalized, the TSC
should clarify whether this is a decision for the Executive Director, or
the Board, or whether it is a decision for the Executive Director to be
made according to protocols to be laid down by the Board.

I believe the criteria set out for PSC participation (section IV.A of the
draft Charter) are workable, and ultimately a matter for the PSC
stakeholder group to approve. However, I believe that one significant
matter requires clarification before the Charter is finalized: the
relationship between participation or membership and cooperation
with the Third-Party Complaints procedures (sections IV.B, IV.D and X.)
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[IV. B. 1.
b.]

Draft section IV.B sets out criteria for PSC membership. It indicates
that in order to become a Member Company, a Signatory Company
must do certain things, including “consenting in writing [to], and
[actually] complying with performance assessments in accordance
with Section IX” of the Charter. It does not specify that the Signatory
Company must, similarly, consent in writing to and actually comply
with the Third Party Complaints procedure set out in Section X of the
Charter. In fact, there is no indication in the draft Charter that noncompliance with Section X may be a basis for status termination by
the Board. Section IV.D.2 of the draft Charter indicates that “[a]
Signatory Company or Member Company may have its status
terminated by the Board if the company fails to meet or adhere to the
criteria set forth in this section”. The absence of any reference to
Section X in Section IV therefore appears to imply that noncompliance with Section X (Third Party Complaints) will not provide a
trigger for the Board to withdraw a company’s ICOC status. This is
deeply problematic as it undermines the credibility of Section X of the
Charter.
It might be argued that since Section X frequently refers back to
Section IX, the requirement that a Signatory Company consents in
writing to comply with Section IX before it can become a Member
Company has a similar effect. This is not the case. Although Section X
gives Member Companies notably broad discretion, it does require
them to cooperate with the Secretariat in certain ways that go beyond
Section IX – for example by reporting to the Secretariat on the results
of an internal investigation and proposing a remediation plan, under
section X.B.4.
Compliance with Section X requirements should be mandatory for
Member Companies, not optional. Accordingly, Section X.B.1.b should
be amended to read “Consent in writing to, and comply with,
performance assessments and third party complaints handling in
accordance with Sections IX and X of this Charter;”
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[IV. B.]

[IV. C.]

[IX. A. 1.]

Section IV.B does not indicate what voting rule will be used by the
Board to approve a Signatory Company’s graduation to Member
Company status. Section IV.B sets out a special rule for approval of
Civil Society Organization affiliation (requiring 3 of 4 civil society
members to approve), but Section IV.A makes no such specification
for approval of Member Company status. This could benefit from
clarification, even if only to specify that the Board will determine the
method.
At present Section VIII allows Signatory Companies access to
certification before they have committed to undergo performance
review. (Lest there is any confusion, Section VIII.6 should be amended
to correct what can only be read as a drafting error, and reflect that
the “Board shall approve Signatory Company certifications” [rather
than Member Company certifications].) This is acceptable, if only
because Section IV.C makes clear that Signatory Companies are
expected to transition to Member Company status – and under
Section IV.B, Member Companies must agree to performance review,
including field monitoring.
This means that the ‘currency’ of the certification brand will rest on
the effective enforcement by the Executive Director and the Board of
Section IV.C, which allows the Board to terminate a Signatory
Company’s status if it “fails to show adequate progress” towards
Member Company status. Ineffective enforcement of this provision
will lead to an unhealthy situation where Signatory Companies can
claim both affiliation with and certification by the Oversight
Mechanism, without having undergone anything more than a
headquarters-level audit of their operations. Many civil society
organizations will find it difficult to continue to support the Oversight
Mechanism if such a situation emerges. The intent of the Code to
provide for in-field performance review is explicit. Rigorous
enforcement of Charter Section IV.C, ensuring that Signatory
Companies rapidly transition to Member Company status after
certification, will therefore be crucial.
civil society support for the Oversight Mechanism will hang on the
progress made over the next two to three years by the Plenary, Board
and Secretariat in two areas, [including] effective enforcement of the
certification and performance assessment provisions, especially in the
area of field monitoring (Sections VIII and IX); and third party
complaints]
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[IX. D. 1.]

Equally crucial will be the implementation of the provisions on Specific
Compliance Review (section IX.D). These are complex – but necessarily
so. The drafters of the Charter have carefully crafted a mechanism
that can add value to existing oversight mechanisms, without
undermining them. That was never going to be easy. Yet there are also
a number of areas where adjustment may be needed before the draft
Charter is finalized.
The draft Charter gives the Board discretion over whether to approve
the undertaking of a Specific Compliance Review, and whether to
approve, refuse or rewrite outcomes of Specific Compliance Review.
In both cases, this decision must be approved by at least 8 Board
Members, including at least two from each stakeholder group
(sections XI.9 and XI.10). This risks generating deadlocked Board
positions on specific cases, with no timeframe or method provided for
resolving disagreements between Board Members as to whether a
specific compliance review should be undertaken, or its findings
approved, refused or rewritten.
The TSC should consider two amendments to these arrangements:
• reversing the burden for approval of a specific compliance review,
by amending the language of section IX.D.2 to indicate that the Board
“shall approve” such a review where the various factors identified in
that section are evident, “unless the Board adopts a decision to the
contrary, in accordance with the voting procedure identified in section
XI.B”;
• amending section IX.D.8 to indicate that the Board will have the
power to adopt, modify or reject the findings of a Specific Compliance
Review only where the complainant, the company or a Board member
alleges procedural error.

[IX. D. 1.]

Other issues relating to Specific Compliance Review that the Board
and Secretariat may need to clarify soon after the creation of the
Oversight Mechanism – if they are not addressed by the TSC prior to
the adoption of the Charter – will include:
• when a violation of the ICOC is “serious” (section IX.D.1) – or
perhaps, more acutely, when a violation of the ICOC is not serious –
and the relationship between the term “serious” violation and
“material or persistent violations” (section IX.6);

[IX. D. 2.
c.]

Sections IX and X of the draft Charter also do not clarify what happens
to complaints that fall short of the “potential serious violation of the
Code” standard set out in section IX.D.2.a. That is a major problem: it
suggests that many complaints may simply not be addressed. This will
greatly undermine the Mechanism’s credibility.
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[IX. D. 2.
e.]

Other issues relating to Specific Compliance Review that the Board
and Secretariat may need to clarify soon after the creation of the
Oversight Mechanism – if they are not addressed by the TSC prior to
the adoption of the Charter – will include: • when the Board will
“otherwise” deem appropriate for Specific Compliance Review to kick
in (section IX.D.2.e);

[IX. D. 3.
a.]

Other issues relating to Specific Compliance Review that the Board
and Secretariat may need to clarify soon after the creation of the
Oversight Mechanism – if they are not addressed by the TSC prior to
the adoption of the Charter – will include:• what is meant by the
phrase in section IX.D.3.a that the Chief of Performance Assessment
will “structure any Specific Compliance Review to avoid” (rather than
‘mitigate’) the risk that “elements of the review process may obstruct
a law enforcement investigation or prejudice legal proceedings”; and
the potential redundancy and possibility of conflict created in Sections
IX.D.3.a and IX.D.3.c. If the TSC does not address this in drafting
revisions to the Charter, the Board will have to identify how the
responsibility of the Chief of Performance Assessment to structure
reviews to avoid such risks (section IX.D.3.a) relates to the
responsibility of the Executive Director to ensure that such reviews do
not obstruct investigations or legal proceedings when such a risk is
identified by a “competent law enforcement authority”;

[IX. D. 5.]

Other issues relating to Specific Compliance Review that the Board
and Secretariat may need to clarify soon after the creation of the
Oversight Mechanism – if they are not addressed by the TSC prior to
the adoption of the Charter – will include: • the meaning of the term
“reviewers” in Section IX.D.5, i.e. whether it includes “monitors” and
which other entities it may include;

[IX. F. 2.
a.]

Other issues relating to Specific Compliance Review that the Board
and Secretariat may need to clarify soon after the creation of the
Oversight Mechanism – if they are not addressed by the TSC prior to
the adoption of the Charter – will include: • what is meant by the
phrase “lose all privileges associated with membership” in Section
IX.F.2.a, and whether it extends to loss of Signature Company and
certification status, or only to loss of Member Company status;
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[IX. F. 2.
b.]

Other issues relating to Specific Compliance Review that the Board
and Secretariat may need to clarify soon after the creation of the
Oversight Mechanism – if they are not addressed by the TSC prior to
the adoption of the Charter – will include: • what is meant by the
phrase “termination of Mechanism membership” in Section IX.F.2.b,
and whether it includes loss of Signatory Company and certification
status and all other participation rights, or only to loss of Member
Company status; and • whether in Section IX.F.2.b the waiting periods
before a company may be readmitted “as a probationary member”
and as a “full Member” applies only to application for “Member
Company” status, or whether in fact it applies to any form of
participation in the Oversight Mechanism (including participation as a
Signatory Company);

[IX. F. 2.
c.]

Other issues relating to Specific Compliance Review that the Board
and Secretariat may need to clarify soon after the creation of the
Oversight Mechanism – if they are not addressed by the TSC prior to
the adoption of the Charter – will include: • which “membership”
criteria are in fact referred to in Section IX.F.2.c.

[V. B. 1.
a.]

First, it may be worth considering whether section V.B.1.a should be
amended to allow a broader group of CSOs to participate in this
stakeholder group, for example:
• humanitarian assistance organizations;
• academic institutions that do not specifically seek to “promote
respect for human rights and/or humanitarian law” but have
demonstrated a commitment to research on oversight and
accountability for the private security sector; and
• community organizations that represent communities in which
private security sector actors recruit or operate.
Any amendment to Section V.B.1.a should of course ensure that such
organizations must meet the other affiliation criteria set out in Section
V.B.1. It is essential to ensure that CSOs affiliated with the ICOC
process are truly independent of government and industry, or the
process will lose all credibility as an effective oversight and
accountability mechanism.

[V. B. 1. c.]

changes to the arrangements for affiliation of civil society
organizations, to enlarge the scope of those who can be affiliated,
while continuing to ensure their independence from government and
industry, by providing a more workable system for financial
declarations;
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[V. B. 2.
a.]

As written, Section X.B.2.a seems likely to be extremely difficult to
implement. Many legitimate CSOs that would otherwise meet the
affiliation criteria in Section X.B.1 will be either unwilling or unable to
meet these disclosure requirements. Unwilling, because they may be
bound by confidentiality not to disclose some sources of funding,
however ‘legitimate’ they may be; and unable, because in some cases
they may rely on anonymous donors or such large pools of retail
charitable donation that it becomes impracticable to disclose all
donors. Some CSOs may be able to disclose this information, but
understandably unwilling to disclose their donor lists to
representatives of other civil society organizations, who they may
view as peer competitors for fund-raising sponsorship. For similar
reasons, civil society organizations may be reluctant to agree to
section X.B.2.c. The intent of Sections X.B.2.a and X.B.2.c is however
clear and laudable – to ensure the independence of the civil society
stakeholder group. Another approach that the TSC may wish to
consider, therefore, would be to have section X.B.2 require applying
civil society organizations to make a formal declaration to the Board
regarding their sources of funding, for example:
• declaring that no single government or private security sector donor
provides more than x% of the organization’s operating budget and/or
non-operating contributions; and/or
• naming any specific government or private security sector donor
who contributes more than y% of the operating budget and/or nonoperating contributions, and specifying that percentage; and/or
• declaring that in aggregate no more than z% of the organization’s
operating budget comes from contributions from governments and
private security sector donors.
The numbers x, y and z would be set by the Board. And these CSO
declarations may need to be updated annually. If the TSC decides to
amend Section X.B.2 in this way, it may also need to amend Section
V.D.1 to give the Board power to remove a CSO from the Board, or
terminate its affiliation, “upon demonstration of a material
inaccuracy” in such a declaration.

The logic of Section V is generally sound, but the language should be
overhauled for two reasons: to ensure consistency with the remainder
of the Charter, and to ensure its provisions are workable.
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[V.]

[VI. A. 1.]

The most important issue arises in relation to Section V.B on
“Affiliation Criteria for Civil Society Organizations”. This section sets
out, I believe correctly, to ensure that the Civil Society stakeholder
group accurately represents the views of independent civil society
actors, and does not become a vehicle for secondary representation
of government or PSC views. There may be areas, however, where the
language used could be strengthened. Section V frequently refers to a
“civil society pillar”. The term “pillar” is not used in relation to other
stakeholder groups. To ensure consistency, it should be changed to
“stakeholder group”. As I discuss below, other areas where section V
may be strengthened are more substantive.
The criteria and process for affiliation of states to the ICOC Oversight
Mechanism is notably different than those applied to companies and
civil society organizations. This in itself is not problematic. It is
appropriate, for example, that the Board does not have discretion
over approval of a state’s application for affiliation (see Section
VI.A.2): to give the Board discretion would be to allow some
companies and civil society organizations power to decide state
participation. Many states would not be comfortable with such an
arrangement, and it would therefore work against the broader
objective of promoting state participation in the ICOC. But it is unclear
why participating States should not be expected to undertake certain
limited commitments in order to participate in the process. These
might include, for example:
• undertaking to promote the ICOC in their own dealings with the
private security sector. If the TSC is not comfortable to have the
Charter require States to agree positively to contract only with ICOC
certified PSCs, then at the very least the Charter should include a
negative provision requiring States not actively to undermine the
Charter, for example by agreeing not to contract with PSCs whose
certification or participation in the ICOC process has been revoked by
the Board;
• undertaking to provide assistance to the ICOC, for example by
providing logistical support or information to the Secretariat and to
certification, monitoring and specific compliance review processes,
where feasible. This should not be seen as a major new undertaking
by States: on the contrary, it seems like an obvious way for them to
discharge their Duty to Protect human rights, as reflected in the UN
Guiding Principles on Business and Human Rights unanimously
endorsed by the UN Human Rights Council in June 2011 and endorsed

by all Signatory Companies in Preambular paragraphs A.2 and A.3 of
the International Code of Conduct;
• undertaking to report annually to the Board, as CSOs and Member
Companies will, about their activities under the ICOC. If the goal is
indeed, as the Preamble of the Draft Charter indicates, to “promote
better governance, compliance and accountability for Private Security
Companies and other Private Security Companies”, then annual
reporting by States to the Board (via the Secretariat) on their activities
to promote and implement the ICOC would seem to serve that goal.
Moreover, such reports would ensure that the Oversight Mechanism
has up to date and timely information about regulatory arrangements
in each participating State, which will serve two sets of interests:
1. it will serve the interests of the Oversight Mechanism itself, by
ensuring that their interactions with states and companies about
regulatory arrangements in those states are accurate and efficient;
and
2. it will serve the interests of all three stakeholder groups by
providing a repository of information about changing regulatory
arrangements in different places, thereby improving knowledge of and
access to good practice.

James Cockayne
(personal
capacity)

[VI. A. 1.]

creation of limited obligations for states:
o to promote the ICOC in their own dealings with PSCs;
o not actively to undermine the Charter, including not to contract with
PSCs whose certification or ICOC participation status has been
revoked;
o to provide logistical assistance and information to the Secretariat, as
feasible; and
o to report annually to the Board on their activities under the ICOC.

James Cockayne
(personal
capacity)

[X. A. 1.]

As currently drafted, Section X of the draft Charter does not provide a
sufficiently credible grievance mechanism to handle third party
complaints. The central problem is that the process offered will, even
in the best of circumstances, focus on company policies and practices
going forward, and not on remedying any underlying violation of
human rights, whatever its cause, including inadequate company-level
grievance mechanisms. This clearly falls short of the standards for
grievance mechanisms established by the UN Special Rapporteur for
Business and Human Rights in preparing the UN “Protect, Respect,
Remedy” framework – which the Preamble of the ICOC specifically
indicates Signatory Companies support. A complaints handling process
that provides no ‘remedy’ does not discharge states’ Duty to Protect
and companies’ Responsibility to Protect.
My own considered opinion is, however, that Section X of the Charter
warrants the support of civil society organizations because – and only
because – Sections IX and X will be subject to development by the
Board in the coming years. The Board will need to pay special
attention to developing these Sections into a credible Third Party
Complaints process that meets agreed international standards, as
reflected in the UN Guiding Principles on Business and Human Rights.
The prospect of further development hangs, it must be acknowledged,
on two rather slender threads. The chapeau of Section IX ends by
saying that “the Mechanism will establish rules for the operation of
the performance assessment mechanism, including but not limited to
the following”; and Section X.A.4 provides that “The scope of this
section will be monitored and reviewed by the Board on an ongoing
basis”. Section X.F.2 also provides for the development of a report on
best practices for internal grievance procedures within the
Mechanism’s first year of operations – which might help to foster
consideration of how the Mechanism’s own complaints handling
process may need to be developed.
However, there may be elements of the current draft that prevent
Section X being developed into an internationally credible complaints
handling mechanism, unless they were removed. The process for
amending the Charter once it is first adopted is relatively
cumbersome, which may make any such amendment process difficult,
especially in the early days of the Oversight Mechanism’s creation.

James Cockayne
(personal
capacity)

James Cockayne
(personal
capacity)

James Cockayne
(personal
capacity)

[X. B. 2.]

Sections X.B.2 and X.D.2.B place quite heavy burdens on
complainants, yet there is no recognition in Section X that many
complainants will need assistance from the Mechanism to interpret
the complex language of the Code and the Charter, and to frame their
complaint. International practice, including as identified in the UN
Framework process that ICoC signatories nominally support, provides
for such assistance by complaints mechanisms to aspiring
complainants. Section X.B.1 does provide for complainants to be
assisted by other organizations, but not by the Oversight Mechanism
itself. It does not even give the Oversight Mechanism a role in
matching those needing assistance to those offering it.

[X. B. 5.]

Moreover, section X.B.5 gives the Mechanism – presumably the
Executive Director – discretion whether or not to accept a complaint.
Similarly, section X.C.2 gives the Executive Director “complete
discretion” whether to offer to “facilitate resolution of a dispute”. In
both cases, it is not clear what criteria will be used to make this
decision, nor whether the Board has any role in making or reviewing
these decisions. It is not clear what is meant by “facilitating a
resolution of a dispute”, or how any steps taken by the Executive
Director to do so will be reviewed to ensure compliance with the
Code. Similarly, the draft Charter gives the Executive Director scope to
initiate a Performance Assessment process even as the underlying
complaint is going through mediation under the draft Charter. This
excessive power for the Executive Director undercuts the mediation
provisions. Given that the Executive Director’s salary and much of the
operating budget of the Oversight Mechanism will be paid by PSCs,
the absoluteness of the Executive Director’s discretion on this point
risks creating a damaging perception of bias.

[X. D. 2.
a.]

The process envisaged under Sections IX and X will only result in
remedial measures designed to change company policy and practices.
As laudable a goal as this is, it does not discharge companies’
commitment, stated in Part A of the International Code of Conduct, to
“effectively address adverse impacts on human rights”. Complaints
raising concerns about a company’s own grievance mechanism are
moved into an “expedited” process (section X.D.2), which deals only
with the alleged failings of the company’s grievance mechanism and
not the underlying substance of the allegation (section X.D.2.a). This
specifically removes the possibility of the Oversight Mechanism
“effectively addressing” the original “adverse impacts on human
rights” alleged (see ICOC sections A.6 and A.7).

James Cockayne
(personal
capacity)

James Cockayne
(personal
capacity)

[X. D.]

Perhaps most troubling, the process that follows once a complaint has
been accepted for specific compliance review (under section X.D and
section IX) is limited to interactions between the Chief of Performance
Assessment and the company. The complainant is largely excluded
from the process at this point, with no ability to respond to
information shared with the Secretariat by the company under review.

[X.]

civil society support for the Oversight Mechanism will hang on the
progress made over the next two to three years by the Plenary, Board
and Secretariat in two areas, [including] developing one particularly
crucial area – Third Party Complaints (Section X) – so that it meets
Signatory Company commitments in section A.6.d of the International
Code of Conduct to “effectively address adverse impacts on human
rights”. The preamble of the ICOC indicates that Signatory Companies
support the UN “Protect, Respect, Remedy” framework reflected in
the UN Guiding Principles on Business and Human Rights. Yet Section
X provides no effective remedy for allegations of violations of human
rights. As drafted, Section X does not discharge states’ Duty to Protect
or companies’ Responsibility to Respect, as set out in the UN
framework endorsed by the Human Rights Council in 2011, including
by the US, UK and Swiss governments and [certification and
performance assessment provisions]

Civil society and academia – and indeed governments and many
members of the industry itself – have for many years expressed their
desire to see concrete solutions put in place to address questions of
oversight and accountability relating to the private security industry.
The adoption of this draft Charter will bring us all a significant step
closer to achieving those solutions, and ensuring that the private
security sector can contribute to the protection and enjoyment of
human rights around the world, without in fact jeopardizing and
undermining them.
James Cockayne
(personal
capacity)
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[IX. C. 1.]

[V. A. 2.]

[V. B. 2.
a.]

For that to occur, however, some significant development of Section X
will be required, whether by the TSC prior to the publication of a
finalized draft Charter, or by the Oversight Mechanism in the early
stages of its work. Without such changes, the Mechanism will likely be
perceived as not solving the problem of effective oversight and
accountability, and instead be seen as an opportunity missed. Worse
still, the wreckage of this process may be seen as blocking the way to
other potential resolutions of these difficult questions, for example
through the UN Working Group process.
Nonetheless, I believe that the glass is at least half full. My own
recommendation to all stakeholders is that they support the Charter –
and work through the Oversight Mechanism’s bodies to ensure that
the glass is filled to the brim in the years ahead.
Given that a negative report to the Board could have financial
implications for a PSC there is the likelihood that monitors could have
their findings challenged in a court of law.
Having only Civil Society members on the Board review CSO
applications to join the Mechanism’s Civil Society Pillar may result in
CSO members denying/rejecting an application on grounds of selfinterest. This could lead to the Civil Society Pillar being dominated by
a single organisation.
Many CSOs rely on government funding to operate. Indeed, without
such funding some CSOs would not exist or find it very difficult to
function. Relying on government funding should not be interpreted as
supporting/favouring government policy. To bar a CSO on the grounds
that it is receiving funding, however much, from government would
advantage CSOs that are able to find funding through private means
only.

This group may need to be professional auditors or have sometype of
professional training in the field of security to be able to monitor
organisations operating in hostile environments.
I would suggest someone who is not involved in the process sit on the
Civil Society Board. This way CS members cannot be accused of
looking after their own interests. And it makes the process more
transperent.

Remove government from the list, or simply makesure that any CSO
which draws on government funding is highlighted to ensure there is
no conflict of interests.

[X. B. 6.]

Given the behaviour of some companies towards whistle-blowers,
reasonable discretion to protect their identity may not be enough.

The Independent Governance and Oversight Mechanism should set up
a mechanism that is able to protect the identity of whistle-blowers,
especially where there may be a threat to a whistle-blower’s life.
Moreover, by encouraging individuals to whistle-blow, then surely
there is a moral obligation on the part of the mechanism to protect
that individual(s) from reprisals by the company.

[X. B. 7.]

Naming the Member Company that is under review could have very
serious implications for the Member Company and the Mechanism.
For example, if a Member Company is bidding for a very large
government contract and it became public knowledge that the
Member Company was under review it could have a detrimental
impact on that Member Company’s chances of winning the contract.
Importantly, if the Member Company lost out to a rival PSC while it
was later found to be innocent of all the complaints made against it,
the Member Company may take legal action against the Independent
Governance and Oversight Mechanism for loss of revenue.

Only release information about a compaint regarding a Member
Company when all the information about the complaint has been
proven to be correct.

[III. A. 2.]

ref. Draft IGOM III. A. 2. to 6., III. B. 3. e.: For someone who has not
been involved closely with the development of the ICoC and IGOM, it
is quite difficult to understand the difference of treatment in voting
rights between the Annual Plenary meetings (only Member companies
can vote, ref. Draft IGOM III. A. 2. to 6.) and the Board (equal voting
rights from the three pillars - member companies, civil society
organizations and governments, ref. Draft IGOM III. B. 3. e.).

[III. B. 1.
p.]

There lacks any clear description of the mission and mandate of the
'voluntary trust fund' (ref. Draft IGOM III. B. 1. p. and III. C. 1. j.).
Strangely enough, no mention of this 'voluntary trust fund' reappears
in the chapter dedicated to 'Funding and Resources' (ref. Draft IGOM
XIV).

nongovernmental
client (EU)

[III. B. 3.
e.]

There is a real concern with the publicity of the votes in the Board
(ref. Draft IGOM III. B. 3. e.). It carries a significant risk that companies
will vote en bloc when issues come up related to admission, sanction
or exclusion of third companies, in which case any negative decision
affecting a company may just be impossible to reach because these
decisions require a qualified majority (ref. Draft IGOM XI. B.)

nongovernmental
client (EU)

[III. C. 1.
a.]

Composition of the Secretariat: is the Chief of Performance
Assessment full-time? The Mechanism, but who's responsible within
the Mechanism? Is the Chief of Performance in charge of
supervising/analysing/filing the work of independent consultants?

King's College
London (UK)

King's College
London (UK)

nongovernmental
client (EU)

nongovernmental
client (EU)

nongovernmental
client (EU)

[III. C. 1. j.]

There lacks any clear description of the mission and mandate of the
'voluntary trust fund' (ref. Draft IGOM III. B. 1. p. and III. C. 1. j.).
Strangely enough, no mention of this 'voluntary trust fund' reappears
in the chapter dedicated to 'Funding and Resources' (ref. Draft IGOM
XIV).

nongovernmental
client (EU)

[IV. D. 1.]

Termination/Resignation. A company may voluntary resign at any time
(thus even where there is an ongoing complaint?) - ref. Blackwater.

[IX. C. 1.]

While remote monitoring/reporting ex-PSC is important and also
crucial to ensure feasibility of performance assessment of 300+ PSCs,
there is always a huge difference between the 'sales' representatives
of PSCs at capital level and their 'hands-on' executors in the
operational field. The criteria mentioned on Draft IGOM IX. C. 4., i.e.
looking at history of PSC regarding behaviour, contexts they are
working in or likely to be working in as well as internal performance
assessment mechanism pertaining to ICoC are indeed crucial aspects.
They should then also shape intervals of field monitoring and thus
strike necessary balance between monitoring the different PSCs.

nongovernmental
client (EU)

nongovernmental
client (EU)

[IX. D. 1.]

nongovernmental
client (EU)

[IX.]

Specific Compliance Review: potential triggering of review via
Mechanism as well as external 3rd party complaints. It will be
interesting to see how many such Reviews will be granted by the
Mechanism and what the ratio between internal Mechanism-triggered
reviews and 3rd party-triggered reviews is.
What is meant by 'ongoing' independent auditing and verification of
PSCs performance (ref. Draft IGOM IX) when having 300+ PSCs to look
at? Overall, there is a clear concern related to the massive amount of
work that the Mechanism will be confronted with in the first year of
its existence (development of many standards, procedures, best
practices and guidelines, management in parallel of the certification
process for a huge load of companies and some first monitoring
missions - ref. for example Draft IGOM VIII. 2. to 6.) ref. all
procedures under Draft IGOM IX.: In case a company has committed a
serious violation of the ICoC, the path to correction or to sanctions is
extremely long. This should not constitute much of a bother when the
company is cooperative and genuinely willing to cooperate and
improve its performance. This could however become a real liability
when the company is uncooperative and obstructive. The so many
back-and-forth and the so many opportunities that are offered to the
company to review and comment the work done by the monitors and
the Board are likely to create lengthy processes and massive waste of
resources and energies from the Secretariat.

nongovernmental
client (EU)

nongovernmental
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nongovernmental
client (EU)
nongovernmental
client (EU)
nongovernmental
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[V. A. 3.]

There are no indications that the reasons must be given for the
rejection of application of a civil society organization. These should
obviously be given for the rejected organization to be able to
determine whether it can re-apply at a later stage and what it needs
to do to improve its chances of approval.

[VI. A. 1.]

There is surprisingly very little expectations and constraints placed on
the participation of States in the IGOM, compared to companies and
civil society organizations. In particular, there are no indications of any
type of follow-up that the actions listed in the State's letter of intent
are actually implemented in any way, as well as no indication of what
could constitute a motive for exclusion.

[VIII. 2.]

[VIII. 3.]

Headquarters-level certification: the audit should also include
divisions based in complex environment. (see also second bullet-point
below in section 'Performance Assessment')
The Board being responsible to set out certification criteria will be key
to get this right and thus enable Mechanism to build credibility. It will
be most interesting to see the benchmarks agreed upon here.

[VIII. 7.]

Certification is valid for 3 years. Quid if within this period the
company develop new services or activities?

nongovernmental
client (EU)

[X. A. 1.]

The lack of precision on what would constitute '... frivolous, vexatious
or immaterial complaints' is likely to create tensions and
misunderstanding as the interpretation of all these adjectives is quite
subjective.

nongovernmental
client (EU)

[X. B. 6.]

The 'Whistleblower' protection of internal PSC complaint sources is
included but could be elaborated on more, i.e. how far does it go, e.g.
whether it includes all complainants, especially also PSC employees.

nongovernmental
client (EU)

[X. C.]

What if authorities are asking for cooperation to the Mechanism? Will
the Mechanism share confidential information with governmental
authorities conducting investigations (especially criminal one)?

nongovernmental
client (EU)

[XI. A. 3.]

Office of National
Security (Sierra
Leone)

[IV. A. 1.
a.]

There is a tension between the fact that the ICoC and IGOM are a
multi-stakeholder endeavour and the fact that ultimately Member
companies are the only ones to decide whether the ICoC and IGOM
can be amended - through their exclusive voting rights at the Annual
Plenary meeting.
Whilst there exist laid down criteria for membership into the ICoC, it is
not clear how these could be communicated to interested PSCs in
some countries eg. Sierra Leone.

Means by which PSCs could access the ICoC to expand its membership
and bring interested partners on board should be stipulated.
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[VI. A. 2.]

The Draft Charter appears to be silent about the rights and obligations
of affiliated states.

[III. B. 3.
a.]

Will the travel expenses of board members to attend the meetings be
met? This may be an issue for a civil society nominee and without
such support being available it may limit the selection of civil society
candidates.

[III. C. 1.
a.]

The functions are potentially extremely onerous and with the number
of signatory companies already over 300 will two staff persons be
sufficient?

[III. C. 1. i.]

The emergence of the ANSI standard and the seemingly advanced
plans in the UK by industry members to develop their own ‘national’
standard is a cause of some concern. The Secretariat needs to be
given the authority to assess the adequacy of any national or industry
standard, which may be or have been adopted and the degree to
which they conform to the Code. This supervisory function is
necessary if the stated purpose of the Code is the eventual
harmonization of an international set of standards. The Secretariat
should make public whether national or industry standards are - in
terms of both substance and functions -equivalent to ICOC and the
Mechanism. Where national or industry standards are significantly
weaker than the Code or lack appropriate mechanisms and
procedures for independent verification and review that too should be
made public.

[IV. A. 1.
a.]

Over 300 companies have requested this status and some may be
awarded contracts with affiliated governments on this basis before
they have been certified. Affiliated governments should include a
clause in any contract allowing it to be cancelled should the PSC fail to
complete the required steps, within the specified six-month time
frame, in order to become a Member Company. Affiliated
governments should be encouraged to include a clause in all future
contracts providing for the immediate suspension or cancellation of a
contract in the event of a serious incident arising ,which is under
investigation or where a performance assessment has indicated
significant failings with the PSC. These statements should be made
public and posted on the website.

We think this should be factored into the draft charter to encourage
states that participated in the deliberations leading to the Montreax
declaration to be affiliated with the ICoC.
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[IX. B. 1.]

[IX. C. 1.]

[IX. D. 8.]

The Chief of Performance Assessment (CPA) has a crucial role: to
prepare procedures for the performance assessment mechanism and
then once they have been approved the CPA will prepare a written
report on the performance assessment program no less frequently
than annually. If the intention of the performance assessment is to
drive up standards and give credibility to the Code and the Mechanism
then a much greater degree of transparency will be required.
Experience with other mechanisms shows that while ‘aggregate
findings and trends’ may be useful they can mask serious, specific
problems. The CPA report should at the very least include information
on recommendations that have been made to individual Member
Companies that have been evaluated.
To the extent possible in complex environments some in-field
monitoring missions should be ‘random’ and unannounced.
Corrective action plans should be made public and posted on the
website.
A factual summary of a Specific Compliance Review should be made
public and would include in outline a description of the issue raised;
the location of the incident and the proposed corrective action to be
undertaken by the Member Company.

[IX. E. 1.]

The OECD Guidelines for Multinational Enterprises does not require
any monitoring to ensure that recommendations to companies have
been implemented which undermines the purpose and credibility of
the procedures. In the case of serious violations of the Code the need
for independent verification is even more essential. As suggested by
War on Want the company should be required to bear the costs of the
verification process which would be a strong indication of its
commitment to upholding the Code.

[IX. F. 2.]

The proposed sanctions for a Member Company that has failed to
develop a corrective action plan or remediation plan after a
performance assessment process are suspension or termination of
membership. To be meaningful affiliated governments and other
clients should include appropriate suspension and termination clauses
in all PSC contracts.

SCEG

[VIII.]

1.The Charter organisation should not endeavour to set up duplicate
Standards and Accreditation processes. Existing ISO-style
international work on Standards (eg PSC1, developing national and
international work on maritime Standards) should be endorsed by the
organisation for application by all states and non states.
2. An alternative, credible and more affordable model to that
proposed on audit is for established, internationally credible and
professional accreditation and certification companies to be identified
by the Charter organisation through an open tendering process. These
companies will have the expertise to certify PSCs and carry out regular
certification (every 2 or 3 years).
3. To avoid duplication and deliver an affordable and proportionate
solution the Charter mechanism role should more properly be one of
encouragement of compliance, rather than an enforcement
mechanism.
1. The principles of devolution should also be applied in relation to
oversight, with oversight devolved to appropriate national regulatory
bodies (such as the SCEG).
2. The Charter mechanism should retain an international oversight
umbrella to ensure that national mechanisms are robust, credible,
transparent and themselves auditable.

SCEG

[I.]

Core functions for the Charter body
1. A rethink is required to focus on core functions for the Charter
body which we suggest should be focussed on value-added functions
not duplicating existing mechanisms such as ISO and accreditation
professionals. These functions could focus on:
• Guardianship of the Code
• Providing endorsement of international and national standards for
PSCs
• Providing a list of approved professional, third-party accreditation
bodies
• Working with all States to ensure application of these standards and
industry-standard accreditation processes globally
• Holding a list of accredited companies on a rolling basis

[III. B.]

1. The Balance of authority on the oversight Board looks to be
uneven: the security industry looks the least represented and –
remarkably given that most contracts are from non-State clients –
these are not currently represented at all.
2. It is not clear what legal protection the member companies/bodies
would have if legal action were taken against the Charter body.
3. The legal rights of individuals employed by PSCs need to be
acknowledged.

SCEG

[XIV.]

1. The budget options look unaffordable and the risk is that
companies will not participate, particularly in a shrinking market, and
given many companies are already subjected to detailed audit.
2. Clients are currently hiring third-party auditors to carry out the
audit of companies during the tendering process. Separate
certification, and by a quasi-public sector mechanism, does not go
with the grain of industry practice, will not add value, and will not be
credible with the client base.
3. The costs of professional audit/monitoring in the draft budget
model may be underestimated, meaning that the model would be
even less affordable. Furthermore, the standard industry practice is
to conduct annual light-touch audits to be conducted between reaccreditation periods, again a unbudgeted cost.

SCEG

[III. C. 1.
m.]

It is not clear what information protection will apply for companies.
This is a highly complex, but important area to ensure PSC-proprietary
data and information is not disclosed to 3rd parties.

General
Field

The SCEG wishes the development of the ICoC work and Charter
mechanism to be successful, and is concerned that, as they currently
stand, the proposals would not be effective, proportionate, inclusive
or affordable. Further work is needed to ensure that the proposals
and hence the budget options use established regimes for certification
and audit, testing companies against nationally or internationally
credible ISO-style standards. The role of the Charter mechanism itself
should be tightly drawn, to add value and be affordable and
proportionate.

SCEG

SCEG

Shift Project (US)

[X. A. 1.]

My main concerns about the proposed mechanism and its operations
(as outlined in Sections IX and X of the draft Charter) relate to the
following four clusters of issues, which draw on the principles for
effective non-judicial grievance mechanisms established in the UN
Framework and further elaborated in the UN Guiding Principles
(particularly Guiding Principle 31): accessibility; predictability and
transparency; equitability; and rights-compatibility and legitimacy. I
address these issues roughly in the order in time in which they arise
once a grievance is brought to the mechanism by a complainant. 1.
Accessibility Under Section X, the Executive Director has complete
discretion whether or not to accept a complaint and whether or not to
offer to “facilitate a resolution of the complaint” without any
indication of the relevant criteria for making such decisions. This is
problematic because it contributes to a pattern of concentration of
power in the hands of the Executive Director and control over access
will be particularly contentious in the early days of the mechanism’s
operation. Choosing facilitated dialogue or mediation as an approach
to resolving a dispute must be at the discretion of the parties, yet the
current wording appears to allow the Executive Director to 'overrule'
their choice. At the least, it suggests a lack of understanding of the
potentially positive role that such dispute resolution processes can
play. The mechanism requires a very detailed submission to initiate a
complaint, yet there is no recognition that many complainants with
legitimate grievances will need at least some assistance in preparing
this. While the draft acknowledges that they may receive assistance
from third parties, it does not provide any role for the Oversight
Mechanism itself in this regard – for example, in situations of clear
need, where a serious violation is alleged and a complainant has
nobody assisting them. 2. Predictability (of process and outcome) and
transparency The draft does not provide for a sequencing of
approaches when the Third Party Complaints mechanism receives a
complaint. For example, a complaint could be being addressed
through facilitated dialogue or mediation under Section X, yet the
Executive Director could refer it to the Chief of Performance
Assessment (CPA) simultaneously for consideration under Section IX,
putting the former process in jeopardy. While indicative timeframes
may be necessary to help structure dialogue processes, they should be
flexible enough so as not to undermine the potential success of any
such processes. Again, this goes to the issue of the concentration of
power in the Executive Director's hands and a lack of attention to the
wishes of the parties. There is no provision for compliance review
under Section IX unless there has been a referral from the Executive
Director and the CPA identifies a "specific incident as a potential
serious violation of the Code". Once again, there is no definition of
what factors will be considered in determining what constitutes a

serious violation and what happens if the CPA determines that the
violation is not 'serious'. Neither of the parties to a complaint appear
to have any input into this decision-making process, nor is there a
clear route for review of this decision. By allowing the
multistakeholder Board to effectively approve, refuse or rewrite
outcomes of reviews conducted under Section IX, the mechanism risks
generating dead-locked Board positions on specific cases, with no
timeframe for resolving disagreements between the various
stakeholders represented on the Board. Allowing Board review of
every case - as opposed to cases where procedural error on the part
of the CPA is alleged - creates a recipe for discord among the Board
and leaves the complainant lingering with no remedy and the involved
company caught in an inconclusive review. 3. Equitability The
process that follows once a complaint has been accepted for
compliance review under Section IX is limited to interaction between
the CPA and the involved company - making the complainant a silent
party, who simply awaits an outcome, as compared with the company
who continues to participate actively in the process through a clearly
defined role. This can be distinguished from the situation under the
“expedited” review process, where the complainant is able to submit
further points in writing. No reason is given for this distinction. 4.
Rights-compatibility and legitimacy Finally, and most importantly for
the legitimacy of the proposed mechanism, it is not clear that a
"remediation plan" developed through the compliance review process
under Section IX involves actually addressing any “adverse impacts on
human rights” suffered by a complainant, as opposed to improving
company policies and processes on a forward-looking basis.
Moreover, any complaints that raise issues about a company's own
grievance mechanism (which presumably many of them will do, if they
have reached the level of the international mechanism) are siphoned
automatically into an "expedited" CPA-led process that deals only with
the alleged failings of the company's grievance mechanism and not
the underlying substance of the allegation. It is not clear how this will
in fact generate access to effective remedy for complainants in those
instances where it is found that they have indeed suffered harm.
Without the potential for a real remedy at the end of a compliance
review, the mechanism will fail to meet stakeholder expectations, lead
to disappointed (and angry) complainants, and generate the
perception that it is not worth utilizing – jeopardizing the investments
by all stakeholders in the mechanism and its development.

Shift Project (US)

General
Field

Special Projects
and Services (UK)

[I.]

Establishing an effective grievance mechanism is a central challenge
for any multistakeholder initiative. International experience has
shown that the lack of a legitimate avenue for third party complaints
to be received and addressed, and through which remedy may be
sought, will detract from whatever other positive work the initiative is
doing, until addressed. The UN Guiding Principles recognize this in GP
30, which states that industry, multi-stakeholder and other initiatives
that are based on human rights-related standards should ensure that
effective grievance mechanisms are in place, otherwise, as the
commentary notes, “[t]he legitimacy of such initiatives may be put at
risk”. The Private Security Providers industry is no different in this
regard from any other sector. If the foundations for a credible process
are not set in place in the draft Charter, the resulting mechanism
cannot be said to meet the requirements of the state duty to protect
and the corporate responsibility to respect human rights as articulated
in the UN Framework – which Signatory Companies specifically
commit themselves to in the Preamble of the International Code of
Conduct that forms the basis for the proposed Oversight Mechanism.
Having attended the forum in Lancaster House forum, I would like to
see greater clarification with respect to Signatory Companies and
Member Companies given the rights further in the document.

Special Projects
and Services (UK)

[II.]

Having attended the forum in Lancaster House forum, I would like to
see greater clarification with respect to PMSC and PSC's. I believe this
would greatly assist non security individuals and organisations to
understand the terminologies and roles of each group of companies.

Special Projects
and Services (UK)

[III. A. 8.]

The Annual Plenary should identify those companies who "have been"
excluded or removed from the list of signatory or member companies

Special Projects
and Services (UK)

[III. B. 1. i.]

Special Projects
and Services (UK)

[IV. A. 1.
b.]

Special Projects
and Services (UK)

[IV. D. 2.]

I do not believe that any company that is under review for actions like
to be in contravention should be in anyway listed as this may restrict
its ability to function and win business, given the company may be
innocent of all wrong doing!
Will a time frame be issued by the Mechanism to ensure that
signatory companies achieve member status?
If a compony is operating illegally and in contravention to the
International Code of Conduct, will the Mechanism be empowered to
report the said company to its own government and or law
enforcement agencies if the matter is of such a serious level. Given
that if the Mechanism fails to alert an authority of a crime, it could
itself, be held liable as an accessory?

1. Signatory Companies and the Rights etc: ........ 2. Member
Companies and their Rights: ......
Private Military Security Companies (PMSC) - Those companies
actively employed in support of armed military operations Private
Security Company (PSC) - Companies employed to conducted either
armed or unarmed security services in defence and/or protection of
3rd party corporations and organisations in the execution of their
duties and activities.

Special Projects
and Services (UK)

[IX. C. 1.]

Special Projects
and Services (UK)

[IX. F. 2.]

Water Based - It is extremely unlikely that the Mechanism will be able
to physically monitor maritime operations due to a number of issues
and restrictions: 1. Merchant vessel head count and insurance cover 2.
ICoC assessors insurance cover 3. STCW95 issues 4. Cost - who will
pay for an assessor for a 10-18 day voyage! 5. Will an assessor really
stand on the bridge wing whilst unarmed and taking fire?

A third sanction should be implemented: termination and referral to a
law enforcement agency/competent authority.

Special Projects
and Services (UK)

General
Field

Use and Escalation of Force I personally believe that the Mechanism
must ensure the code is correctly structured in order to cover the
following points of escalation and items deployed and employed
during moments of heightened threat or when the use of force
procedure is employed: 1. Use of non-lethal/less than lethal systems
2. Use of handcuff or restraint systems under maritime and aviation
law: a. Rigid bar handcuffs b. Loose chain handcuffs c. Plasticuffs 3. Control & Restraint Techniques Finally, I believe the
Mechanism must ensure the code is robust and sets out the terms for
"Continuity of Evidence" following an incident.

swisspeace

[IV. A. 1.
a.]

Change section "A. Signatory Companies" with "B. Member
Companies". Member Companies are considered to play a more
important role in the Code.

[IX. C. 4.]

Depending on the definition of ‘risk assessment’, we propose to
include other approaches in the assessment which focus more on the
impact that services of PSCs have on the local peace/conflict situation.
Therefore, we suggest including criteria of the “Peace and Conflict
Impact Assessment PCIA”-approach to ensure that PSCs comply with
international and national (human rights) laws.

swisspeace

swisspeace

[IX. C. 5.]

swisspeace

[V. A. 3.]

swisspeace

[V. A. 3.]

swisspeace

[VIII. 6.]

I personally, think that assessment is a fantastic tool but it is probably
not going to work in this environment. An assessment could be
captured through video capture conducted by the ships officers and
with the masters co-operation

“The Executive Director will consult with the relevant Member
Companies to attempt to resolve such disputes”. What happens if
there is no solution to the disputes? Will they open a “sanction
proceeding”? We would welcome a clarification should such a
situation occur.
The CSO whose membership was denied should have the possibility to
appeal.
The rejection of a CSO’s application should be justified and not only be
communicated.
o It could be considered to submit the certification criteria for
approval by the Annual Plenary and not only by the Board.

swisspeace

The Fund for
Peace (US)

General
Field

As far as we understand, the Charter makes a differentiation between
“Signatory Companies“ and „ Member Companies”. The explanatory
note doesn’t clarify why the Charter chooses this categorization. The
mechanisms proposed in the Draft Charter are very valuable and
important and the whole undertaking signifies a further step to
regulate the private security industry more effectively. It is for this
reason that we suggest to have one category of participants in order
to turn the ICoC into a “seal of quality”. Based on the experiences with
other Multi-Stakeholder processes, we propose to opt for maybe less
members but a clear profile. It seems essential that clients as well as
any other stakeholder group know what being a Member Company of
the ICoC means. We believe that the importance and impact of the
ICoC might be undermined if there are two groups of participating
companies. Numerous actors might not be aware of the difference
between the two company categories and expect – wrongly – that
Signatory Companies also are subject to control procedures.
Assumeing there occurs an “incident” where an ICoC-“Signatory
Member”-PSC is involved and there won’t be any actions taken
against this company, the indignation and the image loss of the ICoC
would be considerable. In order to keep up the legitimacy and impact
of the ICoC we advocate for only one category of companies: either a
PSC is a Member Company and accepts the established monitoring
and compliance mechanisms or it can’t sign the Code. It would be
unfortunate if “Signatory Companies” could weaken the achievements
of this multi-stakeholder process. A possible way to include companies
that are interested in the Code but don’t want to sign it, could be to
include them as observers during meetings without official status.

[III. A. 1.]

FFP is concerned with section III.A.1. As the section currently reads:
“The Annual Plenary provides a venue for multi-stakeholder discussion
of the regulation of PSCs, including the implementation of the ICoC,
and a forum for collective decision-making by Member Companies in
accordance with the procedures set forth in this Charter.” FFP believes
that the purpose of the Plenary should be expanded to include the
sharing of best practices and lessons learned. As is, the Plenary
appears to be designed only with functionality as its purpose.
However, as other multistakeholder initiatives have demonstrated,
much of the mutual benefit to all stakeholders has come from aspects
other than the “document” and its governance alone – the learning
that comes from shared experiences, as promoted within a Plenary
framework, can be invaluable for effective implementation of the
standards and principles contained in the ICoC. FFP recommends that
section III.A.1. be thus expanded:

“The Annual Plenary provides a venue for multi-stakeholder discussion
of the regulation of PSCs, including the implementation of the ICoC,
the sharing of best practices and lessons learned, and a forum for
collective decision-making by Member Companies in accordance with
the procedures set forth in this Charter.”

The Fund for
Peace (US)

The Fund for
Peace (US)

The Fund for
Peace (US)

The Fund for
Peace (US)

[III. A. 4.]

Neither the CSO nor Government pillars are permitted a vote at the
Annual Plenary or in the governance document. This undermines the
principle of a multistakeholder initiative and the nature of a multiplepillar framework of equal partners. The ICoC was created as a
multistakeholder initiative and it is puzzling as to why only PSCs
should have a vote going forward.

“Affiliated Civil Society Organizations may attend and speak during the
Annual Plenary. Affiliated Civil Society Organizations may also vote in
the Annual Plenary, either in person or remotely under procedures
established by the Secretariat.”

[III. A. 5.]

Neither the CSO nor Government pillars are permitted a vote at the
Annual Plenary or in the governance document. This undermines the
principle of a multistakeholder initiative and the nature of a multiplepillar framework of equal partners. The ICoC was created as a
multistakeholder initiative and it is puzzling as to why only PSCs
should have a vote going forward.

“Affiliated Governments may attend and speak during the Annual
Plenary. Affiliated Governments may also vote in the Annual Plenary,
either in person or remotely under procedures established by the
Secretariat.”

[IX. A. 1.]

Regarding section IX, FFP recommends that the terminology for Chief
of Performance Assessment be changed, as the initialism “CPA” is
unnecessarily confusing with the universally recognized initialism for
Certified Public Accountant. This potential confusion is compounded
by the nature of the Chief of Performance Assessment being a
position related to “auditing” and assessment.

[V. A. 2.]

This passage is, in the view of FFP, problematic. In other
multistakeholder initiatives, the decision to admit participants is taken
by all participants, irrespective of pillar. Though this is also the case
with the ICoC framework, the ICoC further introduces a preliminary
and unnecessary recommendation phase that is internal to the pillar.
For reasons of competition and ideological opposition, there may be
an incentive for existing pillar participants to recommend against an
application by an organization seeking to join their pillar. Such a
negative recommendation could unduly prejudice the decision of the
full Board. This requirement is also unique to the Civil Society pillar,
with there being no equivalent recommendation phase internal to
either the Government or PSC pillars. Thus, this requirement
potentially unfairly discriminates against CSOs.

“CSO applications to join the civil society pillar will be put before the
full Board, who will review them according to the criteria set out in
V.B below. A decision to approve an application shall be made by a
majority decision of the Board, which shall include at least three Civil
Society members of the Board.”

The Fund for
Peace (US)

The Fund for
Peace (US)

[V. B. 1. c.]

This passage is, in the view of FFP, problematic for multiple reasons: •
The passage falsely links funding from PSCs, for-profit enterprises that
employ PSCs or government agencies with independence. This linkage
fails to take into account the many implementation CSOs that provide
indispensible training, technical advice and expertise to companies
seeking to effectively implement policies and programs that integrate
the principles of standards such as the ICoC. Implementation CSOs
regularly partner with companies to assist with implementing these
standards and in so doing recoup labor and associated expenses from
the companies. Implementation CSOs do not automatically
compromise their independence simply by engaging in
implementation programs. Indeed, the success of such standards as
the ICoC rests upon effective implementation, and this passage would
potentially exclude organizations that seek to assist with such
implementation from affiliating with the ICoC. • For many CSOs,
engagement with the ICoC, or even multistakeholder initiatives writ
large, may form only a small part of overall operations. Yet, this
passage would potentially exclude CSOs that receive government
funding, even if that funding is entirely unconnected to the
organization’s engagement with the ICoC. • The passage is unclear as
to whether “funding” refers to direct programmatic funding or
indirect, unrestricted funding, which could potentially exclude
organizations that receive philanthropic gifts or endowments from
for-profit enterprises or the charitable trusts of for-profit enterprises.
This lack of clarity could potentially create an uncertain “grey area.”
FFP believes that section V.B.2.a., ”all sources of funding, specifically
funding from governments, PSCSs or for-profit enterprises that
employ PSCs” adequately deals with the issue that section V.B.1.c.
seeks to address.

FFP recommends that section V.B.1.c. be struck. Or, FFP recommends
that in lieu of section V.B.1.c., the following could be substituted:
“CSOs that receive substantial funding from PSCs, from for-profit
enterprises that employ PSCs, or from government agencies, will be
required, on a case-by-case basis, to recuse themselves from voting or
any other action that may constitute a conflict of interest.”

[V. B. 2.
b.]

This passage is, in the view of FFP, problematic for multiple reasons: •
For many CSOs, engagement with the ICoC, or even multistakeholder
initiatives writ large, may form only a small part of overall operations.
Yet, this passage demands disclosure on all projects and contracts –
irrespective of their nature – for a two-year period. Not only is this
overly and unnecessarily burdensome for many CSOs, but in many
cases it is likely to be grossly irrelevant to the ICoC. • For many CSOs,
projects often occur on short timeframes. The expectation of
reporting on planned projects or contracts for a period of two years in
the future is unrealistic and impractical, particularly for the majority of
small- and medium-sized CSOs. Also, as above, this passage again
places a burden of reporting on activities that are irrelevant to the
ICoC.

“[As part of their application to join the civil society pillar, CSOs will
disclose the following information in order to facilitate assessment of
their independence:] Any projects or contracts that are directly
relevant to the ICoC and the private security industry that have been
undertaken on behalf of or in partnership with any governments or
PSCs in the past two years or that are currently in progress.”

The Fund for
Peace (US)

[V. B. 3.]

This passage is, in the view of FFP, problematic for multiple reasons: •
The passage falsely links funding from PSCs, for-profit enterprises that
employ PSCs or government agencies with independence. This linkage
fails to take into account the many implementation CSOs that provide
indispensible training, technical advice and expertise to companies
seeking to effectively implement policies and programs that integrate
the principles of standards such as the ICoC. Implementation CSOs
regularly partner with companies to assist with implementing these
standards and in so doing recoup labor and associated expenses from
the companies. Implementation CSOs do not automatically
compromise their independence simply by engaging in
implementation programs. Indeed, the success of such standards as
the ICoC rests upon effective implementation, and this passage would
potentially exclude organizations that seek to assist with such
implementation from affiliating with the ICoC. • For many small CSOs
in particular, funding can tend to be cyclical, and any financial
“snapshot” can appear to skew the appearance of funding sources
inaccurately. For example, a CSO that ordinarily balances foundation
funding and private sector funding may, for a time, lose funding from
one source and thus appear dependent on the other source, simply
due to the cycle of funding. This passage would be better served if it
were to refer to a CSO’s sustained business model being
overwhelmingly reliant on PSC funding. • Given the absolutism of the
passage, it provides the Civil Society pillar and the Board with no
flexibility or discretion in adjudicating any application that may
technically fall afoul of this section (see above) but that otherwise
would qualify for affiliation. • The term “primarily” is unclear and
could create a potential “grey area.” For example: Does “primarily”
mean 50% plus one? Or two-thirds? Or three-quarters?

“An applicant CSO that is overwhelmingly funded over a sustained
period of time by PSCs – i.e., above three-quarters of annual revenue
– is not eligible to join the civil society pillar.”

The Fund for
Peace (US)

[VII.]

The Fund for
Peace (US)

[VIII. 2.]

FFP seeks to better understand the manner in which “neutral and
independent individuals and entities” will be accredited. Though
section VII describes this accreditation taking place “in accordance
with procedures to be adopted by the Executive Director and
approved by the Board”, FFP is concerned by the Mechanism’s lack of
clarity and level of prescription on what the accreditation process
would look like. Further, there is an underlying assumption that
Secretariat will possess the expertise necessary to perform and
provide accreditation. Given the substantial nature of the task of
accreditation, and that it may prove to be beyond the capacity of
Secretariat, FFP is concerned at the risk of a “cottage industry” of
consultants that could potentially proliferate to carry out such
accreditation. FFP is further concerned at the significant cost and
resources that may be associated with such an accreditation
framework. FFP is supportive of tangible ways in which to
demonstrate company “qualification” for the Code of Conduct,
however to be truly effective, this expectation must be balanced with
practical considerations to ensure successful implementation.
Though FFP is conceptually supportive of the underlying principle of
demonstrative transparency that is behind field auditing of signatory
companies, we are concerned that this could prove to be an
impractical and overly arduous mission as it is currently structured.
There appears to be an underlying assumption that Secretariat will
possess the expertise necessary to perform field audits. It is also
currently unclear as to who would provide the training for the
auditors themselves. Given the substantial nature of this task, and
that it may prove to be beyond the capacity of Secretariat, FFP is
equally concerned at the risk of a “cottage industry” of consultants
that could potentially proliferate to carry out such audits. FFP is
further concerned at the significant cost and resources that would be
associated with such an auditing framework, particularly at the field
level, and especially in hazardous areas. FFP is supportive of
companies demonstrating their adherence to the ICoC and their onthe-ground implementation, however such expectations must be
weighed against practical considerations. Section VIII.2 also places an
emphasis on a “headquarters-level audit of systems and policies”
which although important, fails to demonstrate the effectiveness of a
signatory company’s ability to translate headquarters-level systems
into on-the-ground implementation and performance. Headquarterslevel policies and systems and on-the-ground implementation and
performance should be viewed holistically as all part of an overarching
system, not as separate components.

The Fund for
Peace (US)

Tumas Security
Consulting (Saudi
Arabia)

Tumas Security
Consulting (Saudi
Arabia)

General
Field

[I.]

[IV. A. 1.
d.]

Additional general comment: FFP is deeply concerned that the
framework of the ICoC, with a government pillar, a PSC pillar and a
CSO pillar, is unrepresentative of all relevant stakeholders. Private
sector, international organization and even CSO clients of PSCs do not
appear to have a place in any of the three pillars. FFP is concerned
that this is a major omission and that the views of non-governmental
clients will not be adequately represented in the current set-up.
Furthermore, the insurance industry, which has a significant stake in
the PSC industry though it is not necessarily itself a client, is also
unrepresented in the current set-up. For the ICoC to be truly
representative and a truly multistakeholder initiative, it should
consider better encompassing the views and participation of this
currently unrepresented stakeholder groups. Final concluding
comments: FFP believes that the progress of the ICoC is encouraging
and that the draft Governance and Oversight Mechanism is an
important step forward. However, FFP is deeply concerned regarding
a number of aspects of the Mechanism that would potentially exclude
important stakeholders – on many levels – and would thus undermine
the multistakeholder nature of the ICoC. FFP is also concerned at the
practicality of the current accreditation and audit structure, in that it
is what may be described as a “Cadillac” – i.e., expensive and
expansive – option when a more modest set-up may be more efficient
and practically effective, at least for the short- and medium-term. FFP
believes it would be a shame for such a positive initiative to be
potentially hamstrung by practical debates concerning expense. FFP
finds the current iteration of the Mechanism to be a good start, but in
need of some revision. Moving forward, the Mechanism must seek to
be more inclusive of all stakeholders and to be more practical and
modest in its implementation. FFP looks forward to reviewing a
revised draft of the Mechanism in due course and to be an active
participant in the ICoC initiative in the future.
iam looking to arabic languge to comunicate with icoc sence we
atended in GINEVA
since we are a consulting bureau, so we suggest that our role will
consist of developing the security companies to execute the ICOC
rules, situated in our (Arabic) area as we are the only bureau signing
the ICOC. Meanwhile, we suggest that our staff should be trained at
ICOC training center to be certificated as an ICOC inspector and able
to issue the ICOC certificate against a fee according to your budgeting
policy. reason: this would be an income for both sides; security
consulting offices and the ICOC organization.

Tumas Security
Consulting (Saudi
Arabia)

General
Field

After we have been qualified through the signing of the ICOC in
Geneva on 9th November 2010, we suggest the following: As it has
been commented in paragraph (4 A.1.d), we suggest that our staff
should attend a training course in ICOC training centers (after being
created) on the ICOC models. As we are the only office in the Arab
region and Arabic-speaking countries, we translate the ICOC material
and their models and communicate with governments, and specialized
organizations to execute all the previous paragraphs of this model.
Against our efforts, a fee should be regulated and approved by the
ICOC as ICOC’s representative in the Arab region and as a collector of
fees for the ICOC and for our office. This is what we propose also for
all security consulting offices in the world. If you agree, please make
the necessary legal arrangements for signature. We believe that our
signature on the ICOC is very important and the security services need
this regulation, whether in the Arab region or in the rest of the world.

UK Government

[I.]

Reason: Important to acknowledge related guidance for the avoidance
of confusion

Add at end of second paragraph: “… governance and oversight of the
ICOC.” This Charter also acknowledges and is in accordance with The
Initiative of the Voluntary Principles on Security and Human Rights.

UK Government

[III. A. 9.]

Reason: Clarifies that this refers to those present and voting rather
than those with voting rights. Reason: Would make clearer the
potential inconsistencies between III A 9 “The Annual Plenary may
otherwise adopt its own Rules of Procedure consistent with this
Charter” and III B 1 which says the board is responsible for “approving
the rules of procedure of the Annual Plenary meeting.”

Change first sentence to: “Except as provided in Section XI, decisions
of the Annual Plenary are taken by a simple majority of those
members voting and present.Change second sentence to: “The Annual
Plenary may adopt its own Rules of Procedure consistent with this
Charter and with the approval of the Board.”

UK Government

[IX. A. 3.]

Reason: Section XIII recognises the Mechanism will be subject to laws
of the host state.

Add “Except as provided below, all non-public information received by
the Mechanism pursuant to performance review will be kept
confidentially, subject to disclosure as may be required by law.”

[IX. C. 1.]

Reason: Given that a negative report could have financial implications
for a PSC there is the likelihood that monitors could have their
findings challenged in a court of law. Therefore, should this group not
be professional auditors and not just monitors?

Add a reference to monitoring missions including professional
auditors.

Reason: Leaves open the possibility for PSC clients to see a monitoring
assessment report, which may be to the advantage of the PSC.

Add to the end of this paragraph “… concerns are appropriately
addressed. Except as otherwise agreed to by both the relevant
Member Company or Companies and the Board, all non-public
information received by the mechanism pursuant to monitoring will
be kept confidential.”

UK Government

UK Government

[IX. C. 7.]

UK Government

UK Government

UK Government

UK Government

UK Government

Reason: The test for obstruction is quite high, and we would not want
to stop activities which while not obstruction would “hamper or
undermine as well”.

Change to “a. Prior to commencing a Specific Compliance Review, the
CPA will undertake a due diligence evaluation to assess the risk that
elements of the review process may either obstruct, hamper or
undermine a law enforcement investigation or prejudice legal
proceedings. The CPA will structure any Specific Compliance Review
to avoid such risks.”

[IX. D. 3.
c.]

Reason: The test for obstruction is quite high, and we would not want
to stop activities which while not obstruction would “hamper or
undermine as well”.

Change to “c. If a competent law enforcement authority identifies a
risk of either obstructing, hampering or undermining a law
enforcement investigation or prejudicing a legal proceeding, the
Executive Director shall take appropriate steps to ensure that no
aspect of the Specific Compliance Review obstructs, hampers or
undermines such investigation or prejudices legal proceeding.”

[IX. D. 3.]

Reason: The test for obstruction is quite high, and we would not want
to stop activities which while not obstruction would “hamper or
undermine as well”.

Change to “The CPA will conduct all aspects of Specific Compliance
Review in accordance with applicable law, and will ensure that no
aspect either obstructs, hampers or undermines law enforcement
investigations or prejudices legal proceedings.”

[IX. D. 6.]

Reason: It is very important from the outset to specify in the Charter
the evidential test that will be used to determine if incidents have
happened. Failure to do so will cause problems down the line.
Suggest the civil standard “on the balance of probabilities (ie more
likely than not), but you may want to use the higher to a criminal
standard such as “beyond all reasonable doubt”. Reason: Leaves open
the possibility for PSC clients to see a specific compliance report.

Add, (either here or earlier) “Upon completion of the review, the
reviewer shall prepare a written report that assesses the activities
under review and indicates whether, on the balance of probabilities,
material or persistent violations of the Code have taken place.” Add to
the end of this paragraph “… comment or response. Except as
otherwise agreed to by both the relevant Member Company or
Companies and the Board, a copy of the reviewer’s report will be kept
confidential.”

[IX. D. 8.]

Reason: Leaves open the possibility for PSC clients to see the Board’s
decision.

Add to the end of this paragraph “… affected Member Company.
Except as otherwise agreed to by both the relevant Member Company
or Companies and the Board, the result of the Board’s decision will be
kept confidential.”

[IX. D. 3.
a.]

UK Government

[V. A. 1.]

UK Government

[V. A. 3.]

UK Government

[V. B. 2.
a.]

Reason: Having only civil society members of the board review CSO
applications to join the Mechanism’s CSO pillar may result in CSO
members denying/rejecting an application on grounds of self-interest.
This could lead the CSO pillar being dominated by a single
organisation.
Reason: Need to clarify when this time period commences as it could
be from the date of submission of request to join or the date of the
rejection of the application.
Reason: Many CSOs rely on government funding to operate. Indeed,
without such funding some CSOs would not exist or find it very
difficult to function. Relying on government funding should not be
interpreted as supporting/favouring government policy. To bar a CSO
on the grounds that it was receiving funding, however much, from
government would advantage CSOs that are able to find funding
through private means only.

Remove reference to civil society applications being initially vetted by
the civil society members of the board.
Add “Any applicant CSO that is denied membership may reapply
following a period of at least year commencing from the date of the
rejection of the application.”

Clarify that government funding is not a bar to independent
participation as part of the CSO pillar.

[VIII. 1. a.]

Reason: Would allow for greater acceptance if all stakeholder groups
had an opportunity to comment.

Add a reference to a mandatory consultation period along the lines of
XI.A.2 to the point “The Board is responsible for defining its own
certification requirements. The Board shall determine to what extent
existing standards are relevant and sufficient to meet its certification
requirements.”

[X. B. 6.]

Reason: Given the behaviour of some companies toward whistleblowers, reasonable discretion to protect their identity may not be
enough. The IGOM should set up a mechanism that is able to protect
the identity of whistle-blowers, especially where there may be a
threat to a whistle-blower’s life. Moreover, by encouraging
individuals to whistle-blow, then is there a moral obligation on the
part of the Mechanism to protect that individual(s) from reprisals by
the company.

Add a reference to setting up a specific mechanism to protect whistleblowers.

UK Government

[X. B. 7.]

Reason: Section XIII recognises the Mechanism will be subject to laws
of the host state.Reason: Even naming the Member Company that is
under review could have very serious implications for the Member
Company and the Mechanism. For example, if a Member Company is
bidding for a very large government contract and it became public
knowledge that the Member Company was under review, it could
have a detrimental impact on that Member Company’s chances of
winning the contract. Worse, if the member Company lost out to a
rival PSC while it was later found to be innocent of all the complaints
made against it, the Member Company may take legal action against
the IGOM for loss of revenue.

Add to the end of the first sentence “… will be kept confidential,
subject to disclosures as may be required by law. Consider the legal
implications of even naming a Member Company under review.

UK Government

[XV.]

UK Signatory
Company

[IV.]

UK Government

UK Government

UK Signatory
Company

[X.]

Consider how the Mechanism will limit its potential liability in respect
of “with its assets”.
The signatory companies appear to be the least represented block in
the oversight mechanism set out in the draft Charter to a degree
where the mechanism can be adjusted at the whim of the Temporary
Steering Committee without need for the agreement of signatory
companies.
That the focus of the TSC appears to have been drawn towards an
enforcement mechanism designed to measure compliance with the
Code, rather than a governance mechanism designed to encourage
compliance with and to hear third party grievances and any reported
(material) breach of the Code;

UK Signatory
Company

UK Signatory
Company

[VIII.]

• That there is no recognition of the serious and auditable steps
already taken by signatory companies to comply with the provisions of
the ICOC through normal commercial controls;
• That the ANSI Standard, translating the ICOC into auditable and
measurable provisions was negotiated in an open and transparent
basis involving consultation with states, NGOs, companies, clients,
academics and other experts has now been adopted and is to be
applied by the United States Government in contracts;
• That the ANSI Standard complements the quality mechanisms (the
like of ISO 9001:2008) already adopted by high achieving PSPs such
that the ANSI standard can be easily integrated into existing PSP
management mechanisms with costs born entirely by the signatory
companies;
• That according to evidence provided to the US Congress, over 75%
of contracts for private security services are made by commercial
clients who ask their providers to demonstrate certification under
quality assurance systems such as ISO 9001; and
• That the mechanism proposed under the draft Charter appears to
compete with the goals of the ANSI standard by establishing its own
separate certification mechanism;

[III.]

That the mechanism proposed for the administration of the Code has
grown conceptually in size, scope and cost to that anticipated and
intended by the original signatory companies and negotiators of the
Code;
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[III. C.]

The Signatory Company therefore, wishes to express at this time the
following concerns:
• The governance mechanism described in the draft Charter will
duplicate costs necessarily incurred by PSPs on other mechanisms for
compliance with the ICOC or measures of CSR and do so at a time
when the market for such services has both contracted and
consolidated since negotiations began in 2007;
• Signatory companies will likely be faced with a choice between
subscription to the Code’s governance mechanism with its attendant
obligations and cost, or to an extension of their existing ISO-compliant
quality management systems that is presently the likely client-led
preference.
The Signatory Company therefore suggests that further discussions of
the Charter are required and that:
• These should be inclusive, bringing together in workshops the
representatives of clients and operational representatives of PSPs,
together with interested parties and representatives of international
law firms to consider what kind of data needs to be held by an IGOM
and how it might be adequately protected to avoid conflict of interest
and litigation;
• Any further work on the Charter should involve a neutral
independent Chairman who can provide continuity;
• The ANSI Standard is accepted unequivocally as the independent
and verified certification process to be followed by PSPs and their
clients;
• The IGOM act as a international register of the process of
certification rather than seeking itself to expend considerable sums to
become a Certifying and/or Investigating Body with its own teams of
auditors;
• There is no provision in the draft Charter to prevent proprietary
information flowing from the Secretariat to a Board made up of
corporate interests whether of NGOs or potential competitors, as
opposed to independent experts in the field of human rights,
international humanitarian law or corporate social governance.
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[III. B.]

• That that decisions of that Board, including publication of the launch
of an investigation could impact on commercial interests of companies
and that the Board could face charges of conflict of interest and
liability whether collectively or individually;
• The composition of the Board should also be discussed with
companies, clients etc. and that the number of members of each
representative component of the Steering Committee be limited such
that there are the same number from non-signatories (including
representatives of clients, governments and civil societies) as for
signatories (on the principle commonly applied to corporations whose
boards have no more independent non-executive directors as
executive directors;

[VI.]

• Applications for affiliation from Governments, International
Organizations and Civil Society who have within their manifestos an
expressed desire to question the existence or legitimacy of the PSP
industry be declined; and

[I.]

• The desire of leading Private Security Providers (“PSPs”) to follow-up
on the Montreux Document with an industry code of conduct that
would establish their moral stance and their behavioural norms;
• The agreement of PSPs to the fullest participation of relevant
stakeholders in the preparation of the Code and any follow-on
mechanisms that might be conceived to administer compliance, in
order that the Code should have legitimacy;
• The willing signature to the Code by 58 PSPs at its launch in Geneva
on 9th November 2010 in the expectation that the process would lead
to higher standards in the industry and serve to prevent further
incidents of human rights abuse;
• That throughout negotiations, the ICOC was seen as an industry led
process and that it was PSPs who were the signatories;
• The fundamental principle that the Code and its mechanisms would
establish no new laws or regulations, these rightly being the
responsibility of the States that are signatories to the Montreux
Document of 2008.

[III. A. 5.]

The Annual Plenary should provide room for States to communicate
their progress on developing policies, programs or regulation ensure
the appropriate accountability of private security companies
domiciled in their territory or operating in their jurisdiction.
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[III. B. 1.
a.]

In order to prevent and mitigate adverse human rights impacts that
are directly linked to their operations, products or services by their
business relationships, business enterprises are expected to leverage
appropriate behaviour by other parties. The UN Guiding Principles and
the Interpretative Guide elaborate on how leverage may be exercised.
Besides the specific accountability procedures set out by the Oversight
Mechanism to deal with incidents and company non-compliance,
Board affiliates and the Mechanism Secretariat should explicitly
commit to exercising appropriate leverage to seek to ensure that the
rights of affected individuals or communities are respected and that
they find redress.

[VI. A. 1.]

The complementary of state duties and corporate responsibility
The UN Guiding Principles, with its three pillars, one on State duties,
one on corporate responsibilities and the other one on principles for
access to remedy are "intended to be a dynamic system of
preventative and remedial measures". While it is clear that the ICOC is
a code for companies, the multi-stakeholder Oversight Mechanism
and its Charter should explicitly declare that Montreux Document
Participating States and Affiliated States are committed with all UN
Guiding Principles. The Annual Plenary should provide room for States
to communicate their progress on developing policies, programs or
regulation ensure the appropriate accountability of private security
companies domiciled in their territory or operating in their
jurisdiction.

[VIII. 1. b.]

The credibility of multi-stakeholder initiatives increasingly rests on
their ability to have effective and transparent accountability processes
and on the ease of access that affected individuals and communities
have to grievance mechanisms that function according to a rightsbased approach. The Certification and Performance Assessment
chapter of the ICO charter are thus crucial. The Temporary Steering
Committee and the Oversight Mechanism that will soon be in place
need to consider whether the procedures presented in the Charter are
robust enough, whether they allow the Mechanism to exercise both
prevention and mitigation roles and whether they are being carried
out following a rights-based approach.
For example, the Human Rights Due Diligence guidelines of the UN
Guiding Principles contain a series of steps and criteria that should be
incorporated into the Certification and Performance Assessment
procedures including those that are yet to be developed by the Board
and the Secretariat. The UN Guiding Principles' section on Human
Rights Due Diligence in the corporate pillar refer to the "effective
integration" of human rights impact assessments into corporate
decision-making. This should inform the certification process

suggested in the Charter. Certifying whether company management
systems and policies are aligned with the ICOC is an indispensable step
within the broader intention of assessing whether a company is
following the letter and spirit of the ICOC. But often certification and
auditing practices fail to ascertain the degree to which certain
principles and requirements are effectively integrated into the
relevant decision-making levels inside a company and into all relevant
functions. Any certification process that looks at management systems
and policies should design criteria, questionnaires and process that
can identify whether human rights impacts assessments and findings
by operational-level grievance mechanisms are known by the
appropriate levels inside the company and whether they are actually
informing their actions with a view to respecting human rights and
international humanitarian law. In general, field investigations and
verifications for the purposes of certification and monitoring,
consultation and dialogue with local communities, independent third
party field assessments and the involvement of credible international
human rights and international humanitarian law experts should
increase the legitimacy of the accountability processes proposed in
the Charter.
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[X. A. 1.]

The complaints management process of the Oversight Mechanism
should follow the eight principles for grievance mechanism explained
in the UN Guiding Principles: legitimacy, accessibility, predictability,
equitability, transparency, rights-compatibility, continuous learning
and engagement in dialogue. Victims must have the opportunity to
participate in the grievance mechanism and to be engaged through
dialogue. The Mechanism should explicitly seek to exercise leverage
over companies and other parties to ensure that affected individuals
or communities find redress.
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The Working Group on the issue of human rights and transnational
corporations and other business enterprises (herein after the Working
Group on Business and Human Rights) recognizes the efforts of the
Government of Switzerland and other participants. in the conception
of an international code and a multi-stakeholder initiative on the issue
of private security companies and other private security service
providers. Today, States, business enterprises (private and stateowned) and civil society count with a common platform on the issue
of corporate human rights impacts. This authoritative focal point is the
UN "Protect, Respect and Remedy" Framework and the Guiding
Principles on business and human rights that operationalize such
framework. The framework was accepted by the UN Human Rights
Council in 2008 and the UN Guiding Principles were unanimously
endorsed by the Council in 2011. That year the Office of the High
Commissioner for Human Rights issued an Interpretative Guide with
more extensive commentary on the Corporate Responsibility to
Respect, the second pillar of the UN Guiding Principles. Since then,
various organizations and standard setting bodies have aligned their
rules and processes with the UN Guiding Principles or are seeking to
do so, and various States have already kick-started consultations to
design concrete regional and national plans to implement the UN
Guiding Principles and to design industry-specific practical guidelines
based on the UN Guiding Principles. The general comment of the
Working Group on Business and Human Rights is that Temporary
Steering Committee for the ICOC and other participants of the multistakeholder initiative should also seek to make these rules and
processes on private security consistent with the UN Guiding
Principles. The advantages of convergence are clear. The ICOC and its
Governance and Oversight Mechanism will not operate in a vacuum.
They will interact with public domestic and international law, State
policies and programs, other private and mixed regulation efforts (e.g.
the Voluntary Principles on Security and Human Rights) and with a
growing number of non-judicial and judicial grievance mechanisms
available to affected individuals and communities —many of which
have incorporated, as mentioned above, the UN Framework and
Guiding Principles. To the extent that greater compatibility exists
between all parties' approach to business and human rights impacts
transactions costs will be lower.
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[I.]

General Comments The United Nations Working Group on the use of
mercenaries as a means of violating human rights and impeding the
exercise of the right of peoples to self-determination (Working Group)
is pleased to provide its comments on the Draft Charter of the
Oversight Mechanism (Charter) for the International Code of Conduct
for Private Security Service Providers (ICOC). The Working Group has
consistently expressed its support for the process of developing the
ICOC and the Charter as a means for improving the adherence of
private military and security companies (PMSCs) to international
humanitarian and human rights standards and continues to be
hopeful that the implementation of the ICOC will fulfill this promise.
We recognize the hard work of all those involved in the challenging
task of developing the draft Charter. In developing our comments on
the draft Charter, the Working Group takes as its premise the
expression of rules of international humanitarian and human rights
law applicable to private military and security companies (PMSCs)
contained in the Montreux Document on Pertinent International Legal
Obligations and Good Practices for States Related to Operations of
Private Military and Security Companies During Armed Conflict
(Montreux Document); the obligation of PMSCs to exercise due
diligence to avoid infringing the rights of others, as expressed in the
Guiding Principles on Business and Human Rights: Implementing the
United Nations “Protect, Respect and Remedy” Framework (Ruggie
Principles - see Footnote below) developed by the Special
Representative of the UN Secretary General on Business and Human
Rights and endorsed by the UN Human Rights Council; the
endorsement of the principles of the Montreux Document and the
“Respect, Protect and Remedy” framework by ICOC signatory
companies; and the commitment of ICOC signatory companies to
operate in accordance with the ICOC. As the implementing
mechanism of the ICOC, the Charter’s structure and procedures have a
critical bearing on the realization of the ICOC’s principles, goals, and
rules; the Charter is a test of the legitimacy of the ICOC. In the view of
the Working Group, however, the draft Charter falls short of the
promise of the ICOC in several critical ways, which are detailed in our
comments below. In general, we believe that the Charter should be
modified to: • explicitly mainstream the protection of human rights,
which is after all the goal of the ICOC and the Charter; • clarify that
field audits are necessary to demonstrate compliance with the ICOC;
and • institute a third-party grievance mechanism that goes beyond
an evaluation of procedural compliance by signatory companies. The
Working Group also notes that the draft Charter contains a number of
provisions that prevent information sharing with monitoring
procedures due, for example, to contractual provisions or the
potential for parallel legal proceedings. While we recognize the

Part I (Preamble/General Provisions) Reference is made to the
Montreux Document, which is limited in application to situations of
armed conflict. Reference should also be made to the rules and
principles of international human rights law, which is applicable at all
times, and to the Ruggie Principles, both of which are recognized in,
and contribute to the content of the ICOC. In addition, the Preamble
should recognize that the purpose of the Charter is to establish a
mechanism for ensuring that signatory companies adhere to
international human rights and humanitarian law standards and to
provide mechanisms for holding companies accountable for these
commitments.
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[III. B. 3.
e.]

reasoning behind such provisions, we believe that they present
significant loopholes that could prevent the effective operation of
Charter mechanisms. In our view, the inclusion of these types of
provisions reflects the inherent limitations of a self-regulatory
mechanism, which can never substitute for accountability through the
law. We hope that these comments will be helpful in strengthening
the draft Charter so that the final version lives up to the commitments
made by the companies signatory to the ICOC. Footnote: The
Working Group notes that the ICOC refers generally to the principles
of the “Protect, Respect and Remedy” Framework, which was adopted
by the Human Rights Council only after the ICOC was signed. The
Working Group, for its part, uses the term “Ruggie Principles” herein
to refer to the final report of John Ruggie, Special Representative of
the UN Secretary General on the issue of human rights and
transnational corporations and other business enterprises,
A/HRC/17/31 of 21 March 2011. In the view of the Working Group
the Ruggie Principles set out the basic parameters that a selfregulatory mechanism such as the ICOC and the draft Charter should
meet.
Section 3.e provides for decision making by simple majority of the
Board. The Board has broad powers, which include defining
certification requirements (VIII, 3); approving procedures for the
performance assessment program (IX, A, 2); overseeing external
reporting (IX, B, 2); adopting procedures for Special Compliance
Review and triggering such reviews (IX, D, 2 & 4); reviewing and taking
action on reports of Special Compliance Reviews (IX, D, 8).

Given the Board’s expansive role in ensuring the credibility of the
Oversight Mechanism, we suggest that the voting procedure be
adapted to ensure at least two votes per stakeholder group (see Part
IX, A, 3) are required. In addition, the Charter should specify the
quorum requirement for decisions of the Board.

[IV. A. 1.
d.]

Section A.1.d requires signatory companies to provide, and
periodically update information regarding the organization and
operations of the company.

The frequency of periodic update requirements and the content of
other reporting requirements should be specified.

[IV. B. 1.
d.]

Section B.1.d. requires “other reporting” as may be required by the
Mechanism.

The frequency of periodic update requirements and the content of
other reporting requirements should be specified.

[IX. C. 1.]

In monitoring as well, it does not appear that field audits are
mandatory. Section 1 states: “Monitoring may be conducted (a)
remotely through direct contact with Member Companies and others
who may have information relevant to monitoring activities, or (b)
through the utilization of in-field monitoring missions. . .” (emphasis
added).

In order to implement the relevant provisions of the Code and given
the importance of field audits in establishing the legitimacy and
reliability of monitoring, the Working Group is of the view that field
audits should be a mandatory part of monitoring.

[IX. C. 4.]

Section 4 provides that the performance assessment mechanism will
undertake monitoring based on publicly available risk criteria. Risk
criteria shall “at a minimum take into account the nature of the
complex environment in which a Member Company is operating, the
nature of activities being supported by the Member Company, and the
Member Company’s prior record of compliance with the Code.”

The Working Group suggests that whether or not a company has
conducted a human rights impact assessment in compliance with the
Ruggie Principles (Principle 18) should be included as an additional risk
factor.

[IX. C. 5.]

Section 5 requires Member Companies to share information with
independent monitors “consistent with” applicable legal obligations,
logistical constraints, contractual limitations, and security
environments.” Any of these grounds may be asserted to protect
information that must otherwise be shared. Contracts will often
contain confidentiality clauses that companies can invoke to refuse to
share information with monitors. Similarly, as these companies are by
definition operating in complex environments, they will ordinarily be
able to cite security concerns as grounds to prevent access by
monitors to relevant information. While the Executive Director is
empowered “to attempt” to resolve such disputes, there is no
independent mechanism for assessing the validity of the Company’s
assertions in this regard. Nor is a Company’s inability or refusal to
cooperate subject to any sanctions or review by the Board.

The Working Group recommends that a process be established to
review the validity of a Member Company’s refusal to share
information, to establish conditions under which information can be
shared while respecting the interests noted in Section 5, and to
impose sanctions for unjustified refusal to cooperate.

[IX. D. 2.
a.]

In Section 2 the Board is authorized to approve a Special Compliance
Review where information received in the course of monitoring
identifies “a specific incident as a potential serious violation of the
ICoC.”

Further clarity is needed as to what would qualify as “serious.” The
section on “Specific Compliance Review” presents an ideal
opportunity for mainstreaming the human rights concerns underlying
the ICOC.
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[IX. D. 3.
a.]

Section 3.a provides that prior to commencing a Specific Compliance
Review, the CPA must undertake due diligence to “assess the risk that
elements of the review process may obstruct a law enforcement
investigation or prejudice legal proceedings” and must structure any
Review to “avoid such risks.” It is likely that a Specific Compliance
Review will almost inevitably pose a risk of prejudice to ongoing or
future legal proceedings. For example, in any review that relates to
violations of human rights there will always be the potential for legal
proceedings. Speaking to witnesses – which would be a critical
component of a review – may then be regarded as prejudicing some
future proceeding.

The Working Group recommends that Specific Compliance Review be
structured to “minimize” rather than to “avoid” risks to law
enforcement or legal proceedings and that a process be established to
safeguard the integrity of law enforcement and other legal
proceedings while enabling Specific Compliance Review to proceed
and to impose sanctions for unjustified failure to cooperate with the
Specific Compliance Review. As with Section IX.C.5, the Charter
should include a process for ensuring these types of risks do not block
Specific Compliance Reviews.
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[IX. D. 4.
c.]

Section 4.c states that if a Specific Compliance Review is commenced,
the Mechanism “may publicly identify the Member Company.”

Section 4.c states that if a Specific Compliance Review is commenced,
the Mechanism “may publicly identify the Member Company.” This
should be compulsory.

[IX. D. 5.]

Section 5 presents the same problems as Part IX.C.5 discussed above
[It is likely that a Specific Compliance Review will almost inevitably
pose a risk of prejudice to ongoing or future legal proceedings. For
example, in any review that relates to violations of human rights there
will always be the potential for legal proceedings. Speaking to
witnesses – which would be a critical component of a review – may
then be regarded as prejudicing some future proceeding.]

A process should be established to review the validity of a Member
Company’s refusal to share information, to establish conditions under
which information can be shared while respecting the interests noted
in Section 5, and to impose sanctions for unjustified refusal to
cooperate.
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[IX. F. 2.]
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[V. B. 1.
a.]
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Section 2 should specify the minimum period for a suspension. There
should be greater clarity on what “publicly announced” means in
connection with suspension and termination of membership, including
on the website of the Mechanism. The Board could, for example,
assure that a suspended or terminated Company’s website and other
public materials do not falsely assert the company’s status.
Section 1.a appears to omit civil society organizations whose focus in
on humanitarian action, as distinct from promotion of human
rights/humanitarian law.

This could lead to the absence of important organizations from the
ambit of civil society represented in this process.

[VIII. 1. b.]

It appears that a field audit is not required for certification. Section
1.b states that the Mechanism shall certify a Signatory Company upon
a determination that the Company “submits to undergoing
monitoring, auditing and verification, including remotely and/or in the
field. . .” (emphasis added). Section 2 states that “Certification shall
be based on a headquarters-level audit of systems and policies to
provide security services in complex environments.” (emphasis
added). In contrast, the ICOC Preamble, Section 7(b), states the need
to: “Establish external independent mechanisms for effective
governance and oversight, which will include Certification of
Signatory Companies’ compliance with the Code’s principles and the
standards derived from the Code, beginning with adequate policies
and procedures, Auditing and Monitoring of their work in the field,
including Reporting, and execution of a mechanism to address alleged
violations of the Code’s principles or the standards derived from the
Code;” (emphasis added).

In our view, the current formulation of the draft Charter does not
implement the above-quoted provision of the ICOC. In addition, the
Working Group believes that field audits are critical in establishing the
legitimacy and reliability of the certification procedures and should be
required. Finally, the Working Group is of the view that, in conformity
with the Ruggie Principles, each PMSC seeking certification should be
required to commit to conducting human rights impact assessments
prior to undertaking activities in complex environments as defined in
the ICOC.

[VIII. 2.]

It appears that a field audit is not required for certification. Section
1.b states that the Mechanism shall certify a Signatory Company upon
a determination that the Company “submits to undergoing
monitoring, auditing and verification, including remotely and/or in the
field. . .” (emphasis added). Section 2 states that “Certification shall
be based on a headquarters-level audit of systems and policies to
provide security services in complex environments.” (emphasis
added). In contrast, the ICOC Preamble, Section 7(b), states the need
to: “Establish external independent mechanisms for effective
governance and oversight, which will include Certification of
Signatory Companies’ compliance with the Code’s principles and the
standards derived from the Code, beginning with adequate policies
and procedures, Auditing and Monitoring of their work in the field,
including Reporting, and execution of a mechanism to address alleged
violations of the Code’s principles or the standards derived from the
Code;” (emphasis added).

In our view, the current formulation of the draft Charter does not
implement the above-quoted provision of the ICOC. In addition, the
Working Group believes that field audits are critical in establishing the
legitimacy and reliability of the certification procedures and should be
required. Finally, the Working Group is of the view that, in conformity
with the Ruggie Principles, each PMSC seeking certification should be
required to commit to conducting human rights impact assessments
prior to undertaking activities in complex environments as defined in
the ICOC.

[X. A. 6.]

Section 6 provides for the publication of an annual report analyzing
the frequency, patterns and causes of complaints filed throughout the
year and their resolution. It is not clear whether this report will
address substantive third party complaints about PMSC misconduct or
whether it will only cover complaints about the lack of adequate
internal grievance mechanisms. In addition, it is not clear if this report
will be public, which would be important for the credibility of the
Mechanism.

[X. B. 4.]

Section 4 allows a Member Company to conduct an internal
investigation of alleged Code violations and to propose remediation.
It is not clear whether this investigation stops the clock on action by
the Oversight Mechanism. If so, there should be a maximum period
permitted for the Company to complete an investigation.
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[X. B. 5.]

Section 5 provides that the “Mechanism has discretion, taking into
account the difficulties associated with establishing facts in the
context of activities that take place in complex environments, to
decide whether to accept a complaint for processing.” Since the Code
only applies to companies operating in “complex environments,” it is
likely that a good percentage of the cases brought to the Mechanism
through third party complaints will involve difficulties associated with
establishing facts. As such, this provision creates a large loophole.
This loophole seems particularly puzzling since the only facts that the
Mechanism will try to establish in relation to a third party complaint is
whether a Member Company has an adequate internal grievance
procedure – this is presumably a highly procedural and headquarterscentered activity so it is not clear that the particularities of the
complex environment will impact the inquiry.

In the view of the Working Group the loophole created by this
provision should be closed and, at the very least, the IGOM should
publish the number of complaints it receives as well as how many it
declines to accept due to “difficulties associated with establishing
facts.”
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[X. B. 7.]

Section 7 identifies the information that “may” be made public once a
complaint is accepted. This release of information should be
mandatory.

Section 7 identifies the information that “may” be made public once a
complaint is accepted. This release of information should be
mandatory.
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[X. D. 2.
a.]
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[I.]

“Compliance Review and Remediation,” is the only binding third party
grievance procedure in the Charter and is limited to evaluating
whether a Member Company’s internal grievance procedure violates
paragraphs 66 and 67 of the ICOC. There is no provision for the
resolution of substantive third party grievances. This limitation is
incompatible with the object, purpose and text of the ICOC and the
Ruggie Principles. The ICOC Preamble provides that one of its
purposes is to establish “external independent mechanisms for
effective governance and oversight, which will include . . . execution of
a mechanism to address alleged violations of the Code’s principles or
the standards derived from the Code.” (emphasis added). The Ruggie
Principles provide that collaborative industry or multi-stakeholder
initiatives such as codes of conduct should ensure the availability of
effective mechanisms which “should provide for accountability and
help enable the remediation of adverse human rights impacts”
(Principle 30 Commentary). These mechanisms should also be rightscompatible, defined in the Ruggie Principles as “ensuring that its
outcomes and remedies accord with internationally recognized human
rights” (Principle 31(f)). A third party grievance mechanism that is
limited to ensuring procedural compliance – such as the one currently
reflected in the draft Charter – fails to meet either the fundamental
requirements of the ICOC or the Ruggie Principles.
A formal letter transmitting the comments of the Working Group on
the use of mercenaries was sent to the Permanent Mission of
Switzerland on 30 March 2012.
[C.1] Consider replacing reference to “ICoC” with reference to “the
Code” to conform with ICoC text. [C.2] Line 3: A Code of Conduct
cannot launch an initiative. Replace with: “…the ICoC set forth a
commonly-agreed set of principles for Private Security Companies and
Private Security Service Providers (PSCs) and to establish a foundation
to translate those principles into related standards as well as
governance and oversight mechanisms.” [C.3] Line 7: Sometimes the
document uses the term “civil society” at other times “civil-society
organizations.” Are these the same things or do they refer to different
concepts? If they refer to the same thing, then the term should be
consistent throughout. (Recommend, “Civil Society Organization.”) If
different, this needs to be distinguished. [C.4] Line 7: What “other
relevant stakeholders?” Clients were not part of this “multistakeholder initiative, although the ICoC specified that they would be.
[C.5] Line 8-9: Dual use of “mechanism” is clumsy. [C.6] Line 8: Delete
“and standards” from last sentence or add “derived from” after the
word “standards.” The ICoC does not “set out” standards. The
standards called for in the ICoC (clauses 5, 7a, and 10) are “derived
from” the principles in the code. [C.7] Replace “is not intended to”:
with, “does not.” Rationale: It does not replace governments or other

The Working Group recommends that the third party grievance
mechanism be expanded to evaluate and to respond to the substance
of third party complaints as required by the Code and as suggested by
the Ruggie Principles. As noted in the Ruggie Principles, “Poorly
designed or implemented grievance mechanisms can risk
compounding a sense of grievance amongst affected stakeholders by
heightening their sense of disempowerment and disrespect by the
process” (Principle 31 Commentary). A formalistic third party
mechanism like the one currently contained in the draft Charter risks
significantly undermining the legitimacy and credibility of both the
ICOC and the implementing system.

regulatory bodies, no matter the intent. [C.8] Replace “…including the
control exercised by competent exercised by competent state law
enforcement bodies” with “including competent government
authorities.” Rationale. The Departments of State and Defense, for
example, are not “law-enforcement bodies” but they do have the
responsibility and authority for regulating PSCs.

US Government

[II.]

US Government

[III. A. 1.
b.]

US Government

[III. A. 1.
c.]

[C.9] This charter includes terms not defined in the ICoC, or nuances
them differently. These need to be included in this document. These
terms include, but are not necessarily limited to: 1) Affiliated; 2) CivilSociety Organization; 3) Mechanism; 4) Member Company; 5) Rule of
Law; Signatory Company; and Stakeholders.
[C.12] Insert, “or rejecting” after “ratifying.” Rationale: As written,
implies that the General Assembly has no choice.
[C.13] Need to confirm that it would be allowed under Swiss law to
limit the authority of the Plenary to non-binding recommendations
only. The Swiss association law appears to require that, in an
organization with voting members, the board acts on behalf of and is
subordinate to the general assembly. This empowers the members to
provide binding as well as non-binding recommendations.

US Government

[III. A. 1.]

[C.10] Insert text: The Oversight Mechanism consists of the Plenary
Assembly, the Mechanism Board, and the Mechanism Secretariat.
Rationale: This introduces the different components of the structure
and is consistent with usage in similar document of other
organizations. [C.11] Replace “Annual Plenary” with “Plenary
Assembly” wherever it occurs. Rationale: “Annual” is a period of time,
not a defining characteristic of a body. Special Assemblies may be
possible other than annually.

US Government

[III. A. 3.]

[C.14] You may wish to more specifically reference Section XI.B.3
rather than just Section XI.B.

[III. A. 9.]

[C.15] This is in contrast with provision III.B.f (below), which states
that the Board has responsibility for “approving the rules of procedure
of the Annual Plenary meeting.” [C.16] This section does not address
whether the majority is of all members or of present members, and
does not address voting by proxy. Compare to voting procedures for
the Board in Section III(B).

US Government

[III. B. 1.
a.]

[C.17] Global issue: The term needs to be consistent. The document
should use “Board” or “Mechanism Board.” As currently written it
changes from one usage to the next. This can cause confusion,
particularly if or when the Mechanism Board establishes an Advisory
Board per B.1.s. [C.18] Replace “primary” with “ordinary” or replace
“decision-making” with “governing.” Rationale: Better reflects
generally accepted practices for member based organizations. [C.19]
Replace, “…as the Secretariat may require;” with “…as the Mechanism
Secretariat may need to perform its functions.” Rationale: As written
implies that the Secretariat may establish its own requirements of or
give orders to the Board.

US Government

[III. B. 1.
f.]

US Government

[III. B. 1.
g.]

US Government

US Government

US Government
US Government

US Government

[III. B. 1. j.]

[III. B. 1.
m.]
[III. B. 1.
n.]

[III. B. 2.
a.]

[C.20] This is in contrast with provision III.B.f (below), which states
that the Board has responsibility for “approving the rules of procedure
of the Annual Plenary meeting.”
[C.21] Should this power be listed separately or together w/ one of
the other Annual Plenary provision? It doesn’t seem to fit w/ the
other two powers listed here which relate to the Board’s powers over
the Secretariat.
[C.22] Section III(B)(1)(j) should be revised to state that the Board is
responsible for “making determinations as necessary related to
geographic location and scope of complex environments.”
Furthermore, the Board should consider external, objective criteria
when making these determinations, such as the Failed States Index.
[C.23] Might make sense to flip the order of provision "m" with "n".
[C.23] Might make sense to flip the order of provision "n" with "m".
[C.24] In the third sentence at the very end, reference is made to
“individual participant”, but it isn’t clear who this refers to as the term
participant when used elsewhere in the charter does not normally
mean a Member Company or affiliated government or civil society
organization, which I think you mean here. Recommend this be
changed to read “…any one Member Company or affiliated civil
society organization or government.”

US Government

[III. B. 2.
b.]

US Government

[III. C. 1.
a.]
[III. C. 1. i.]

US Government

[III. C. 4.]

US Government

[III. C. 5.]

US Government

[C.25] Should clarify that a “good cause” removal includes cases
where an individual, or the company, CSO or government he/she
represents, has taken an action that would be inconsistent with the
purposes of the ICoC.
[C.26] Is this better termed the “Mechanism Secretariat” for
consistency with “Mechanism Board?”
[C.27] “Promoting” should be “promote.”
[C.28] This seems to suggest that the Board cannot remove the CPA.
[C.29] This is poorly worded and should be redrafted. What if the
board decided never to have him attend or speak at board meetings?

[IV. A. 1.
a.]

[C.30] What requirements of the Code? All of them, including the
ones that describe the steps necessary to form this oversight
mechanism and the imminent standard? The text of the Code
requires that signatory companies need to establish and/or
demonstrate internal processes to meet the requirements of the
Code’s principles and the standards derived from the Code and, once
the governance and oversight mechanism is established, become
certified by and submit to ongoing independent Auditing and
verification by that mechanism. Should keep to the text used in of the
Code, not something that could mean something else.

US Government

[IV. C. 3.]

[C.31] This section (C.) seems to fit better immediately after A, as it
describes and requirements placed upon signatory companies, rather
than member companies, and the process moving from signatory
companies to member companies.

US Government

[IX. A. 2.]

[C.48] First sentence: Replace “operation” with “conduct”

[IX. B. 1.]

[C.49] Add the following to the end of the paragraph: “In the event
that a Member Company’s client declines to approve access to
information, personnel, or physical locations, or declines to approve
inclusion of information in reports, the Mechanism will draw no
negative inference regarding cooperation by the Member Company.”
[C.50] The internal reporting section should be revised to include the
same proposed language as that of IX(C)(5); IX (D)(5); and IX(E)(2).

US Government

US Government

Insert section "i" after III.B.2.b - i. "The selection criteria and
procedures shall also include procedures for the removal of a member
for good clause, to include in cases where a Board Member, or the
company, civil society organization, or government that he or she
represents, has taken an action which calls into question the ability of
the Member to carry out his or her functions in a manner consistent
with the purposes of the ICoC."

US Government

[IX. B. 2.]

US Government

[IX. C. 1.]

US Government

[IX. C. 2.]

US Government

US Government

[C.51] Should be revised in to preserve the anonymity of clients and
companies in publicly available external reports. As currently drafted,
the charter places no meaningful limits on the scope of external
reports. The charter should ensure that the external reports do not
circumvent the general approach to confidentiality. [C.52] Should
also be revised to require the company to provide notice to their
client of an external report that addresses conduct performed under
the client’s contract. In the event that a client could be identified from
information provided to the public, the client should be given a
chance to review the information and address any concerns.
[C.53] Line 1: Compliance with what? Need to be specific.
[C.54] Last sentence: First use of the term “Code Participants.”
Undefined.

[IX. C. 3.]

[C.55] Member Companies will provide timely notice to all clients in
the event that an in-field monitoring mission has been requested. The
text of the Charter should ensure that companies provide their clients
with notice of any impending request to perform monitoring missions
to ensure that the client has sufficient time to raise relevant concerns.

[IX. C. 4.]

[C.56] Last line: “Compliance with the code.” This is the first time the
term is mentioned as such. How it is defined? How would it be
measured? The ICoC calls for the development of objective and
measurable standards founded on the principles of the Code because
principles, by their nature, are difficult or impossible to objectively
measure. Alternatively, does “compliance” mean with something
other than the ICoC itself? Is the intent to subject companies to
subjective evaluation? [C.57] Issue: Taking into account a “Company’s
prior record of compliance with the Code.” Does this mean evaluating
a company’s behavior against a subjective measurement of event
which occurred before the Code was published or before a company
signed (acceded to) the Code? [C.58] The term “performance
assessment mechanism” is not used in IX.C.1, so perhaps it is better to
replace with “The performance assessment process…” This also helps
avoid dual use of the term “mechanism” in this Charter.

[IX. C. 5.]

[C.59] Add the following to the end of the paragraph: “In the event
that a Member Company’s client declines to approve access to
information, personnel, or physical locations, or declines to approve
inclusion of information in reports, the Mechanism will draw no
negative inference regarding cooperation by the Member Company.”
[C.60] The Charter should explicitly address what happens if a client
refuses to grant access to information, personnel, or locations to
ensure that companies are not caught between the client and the
Secretariat in a dispute over access.

[IX. C. 7.]

[C.61] Line 2: “…any additional Member Company’s statements…”
Inappropriate phrase. Change to read, “…any additional statements
from the affected Member Company…” (As written could imply
soliciting statements from other Member Companies.)

[IX. C. 9.]

[C.62] This is entirely dependent on the agreement of the client. This
will result in additional time, resources, and reduced capacity not
covered in the contract. It would likely result in changes to the
performance of the PSC or the capabilities of the PSC’s services to the
client, and additional costs, which are all changes to the contract. This
is true regardless of client but has particular effects when the
particularly true when the contracting agency is a government entity
as it affects sovereignty and government control over the use of
armed personnel supporting its operations. [C.63] Insert after the
last line: “A [corrective action plan] [remediation plan] will not include
any element that the client objects to pursuant to the terms of the
contract.” For this process to be viable, any changes that might
implicate performance under the contract will need to be acceptable
to the client and consistent with the contractual obligations of the
member company.

US Government

[IX. D. 1.]

[C.64] What is a “serious violation?” This is particularly relevant since
the code itself is an aspirational document, rather than one which can
be measured to objective standards. (See previous comment re
“compliance with the Code). The ICoC itself says that the principles of
the Code are to “guide” the actions of PSCs, making the definition of
“serious violation” – and by whose standards – even more
problematic. There are serious contractual, financial, and security
related issues to an allegation of serious violations or ongoing failures.
These findings must be grounded on objective criteria.

US Government

[IX. D. 2.
a.]

US Government

[IX. D. 2.
e.]

US Government

US Government

US Government

[C.65] What is the role of the client? Particularly, what is the role of a
government contracting agency, legally responsible for the oversight
and performance of the PSC?
[C.66] Delete "e": This removes any objective criteria and is an
arbitrary exercise of power.

US Government

[IX. D. 3.
a.]

[C.68] Last Sentence: Replace “avoid” with “minimize.” Rationale:
Complete risk avoidance would mean never conducting a SCR. [C.69]
The contracting party (private sector client or government contracting
agency) must be included in this. There are issues of legal authority,
mission accomplishment, personal danger, and legal liability involved,
all of which directly affect a private sector client and may run counter
to government interests and authority.

US Government

[IX. D. 3.]

[C.67] Who determines what law is applicable? What is the process for
determining this?

US Government

[IX. D. 4.
a.]

[C. 70] The text of the Charter should ensure that companies provide
their clients with notice of any impending specific compliance review
to ensure that the client has sufficient time to raise relevant concerns.

[IX. D. 5.]

[C.71] Procedures should be developed to ensure that reviewers do
not infringe upon trade secrets, proprietary information, or law
enforcement information. [C.72] Second sentence: replace “mission”
with “responsibilities.” [C.73] Fourth sentence to end: The
mechanism may have no right to any of this information, which largely
resides in privity of contract, government regulation, or otherwise
belongs exclusively to a client. The Charter may not take away the
rights of another party (client) that has not agreed to such disclosure.
No action can be taken or judgment inferred against a PSC for
upholding the legal rights of its client. [C.74] Line 9 (and elsewhere in
the document): How is “good faith” of the OM or its employees and
agent to be assessed? [C.75] With regard to actions involving a
government client, all investigations, compliance reviews, etc., must
FIRST be communicated to the contracting agency before they may
proceed. IF that government contracting agency says, “no” the activity
cannot proceed and the OM can take no action detrimental to the PSC
as a result of that refusal. [C.76] Recommend reflecting a more
balanced approach that reflects “presumption of innocence”
principles and ensuring an investigation of the credibility of the
allegations themselves. Spurious or ill-founded “suspicions” of
“serious violations” can have a significant and enduring effect on both
the company and client. Adequate safeguards need to be identified to
avoid or minimize the likelihood of harm to the PSC, its personnel, and
its client from such reviews. [C.77] In the event that a Member
Company’s client declines to approve access to information,
personnel, or physical locations, or declines to approve inclusion of
information in reports, the Mechanism will draw no negative
inference regarding cooperation by the Member Company. The
Charter should explicitly address what happens if a client refuses to
grant access to information, personnel, or locations to ensure that
companies are not caught between the client and the Secretariat in a
dispute over access.

US Government

US Government

[IX. D. 9.]

US Government

[IX. E. 1.]

US Government

[IX. E. 2.]

US Government

[IX. E. 3.]

[C.78] Such a remediation plan will affect all aspects (time, cost, and
scope) of the company’s contract with the client and the ability of the
client to perform its operations. The OM cannot dictate such changes
to a client without is agreement and if the client rejects such changes,
what recourse is there? If a company does not implement these
mandated changes it risks losing certification and business. If the
company does implement these changes without fully informed
consent from its client it risks termination of its contract and possible
legal penalties. [C.79] This could be a very expensive process. In
addition to the cost of the monitoring mission, it may also include
costs associated with implementing any of the recommended
changes, the loss of personnel time of the PSC while responding to the
monitoring mission, or the loss of time of the client due to inevitable
interruptions of their operations. Who will pay for this? The Member
Company is required to pay for all certification costs. Is this considered
a certification cost or part of the overhead of the OM? Should an
allegation be determined unfounded or only minor (rather than the
undefined “serious”) will the PSC and its client be indemnified for the
resources expended in this audit?
[C.80] There will be questions raised about who pays for verification.
Need to address and spell out in the Charter.
[C.81] End of second sentence: Who are these “other relevant
parties?” Who determines if they are relevant? [C.82] What happens
if a client (particularly a government contracting agency) will not
release such information?
[C.83] Would suggest adding something like: “without prejudice to
this provision, information gathered during verification may be used
to inform future performance assessment.”

US Government

[IX. F. 1.]

[C.84] Replace “Sanctions” with “Suspension/Termination of
Membership. Alternatively, consider mirroring the language in ISO
17021, Section 9.6: Suspending, withdrawing or reducing the scope of
certification. [C.85] “after undertaking verification activities” Read
literally this could be interpreted to suggest that the Board cannot
apply sanctions in those instances where a MC refuses to allow
verification activities to be undertaken. [C.86] “allowed” For similar
reasons, would suggest “given an opportunity” so as not to give
anybody a technical argument that the Board cannot proceed with
sanctions if a company has not responded to a given determination.

US Government

[IX. F. 2.
b.]

[C.87] The fact that this is made explicit here suggests that initial
verification audits are not “at the company’s expense”. At the very
least, this question should be left open for the Board to decide going
forward.

US Government

[IX. F. 2.
c.]

US Government

[IX.]

US Government

[V. A. 1.]

[C.88] Appeals. The TSC should consider whether or not the Charter
should address a process for appealing the decisions of the
Performance Assessment process to include findings and most
particularly in the application of sanctions.
[C.47] Last sentence: Replace “operations” with “conduct.” Rationale:
Precision
[C.32] See earlier comments re “civil society” and “civil society
organization.” [C.33] This is the first time the term “pillar” is used. It
needs to be defined. Is this term applicable to PSCs and Governments?
If so, why isn’t the term used there as well?

US Government

[V. B. 1.
a.]

[C.34] As this section currently defines civil society groups, it includes
organizations that are primarily focused on human rights or
humanitarian law, which have heretofore been closely involved in the
charter development. There are, however, a wide range of groups
that are customarily considered to comprise “civil society” including
organizations work in complex environments and have a significant
interest in the requirements under which PSCs operate or should
operate. It may be possible to bring these organizations into the
process as “non-state” client stakeholders, or it may make sense
instead to broaden the civil society tent to include these organizations
in order to bring a broader perspective from that stakeholder group. If
this stakeholder group is not expanded, then a change to the title of
this pillar should be considered to make it more accurate and
descriptive. [C.35] This is the first time that the term “pillar” is applied
to industry and government participants. Terms should be consistent
throughout the document. This section is the only part that describes
PSCs using the generic term “industry.”

US Government

[V. B. 2.
b.]

[C.36] Insert after “any governments” the words “involving the use of
PSC services.”

[V. C. 2.]

[C.37] The word “goals” is not in the text of the ICoC. The cover letter
issued by the Swiss Government reads, “The final goals of this
initiative are to set high standards for the industry worldwide and to
establish external independent mechanisms for effective governance
and oversight.” A statement by the Swiss government is not, however,
authoritative for the ICoC as a whole. The Preamble to the states that
the purpose of the Code is “to set forth a commonly-agreed set of
principles for PSCs and to establish a foundation to translate those
principles into related standards as well as governance and oversight
mechanisms.” Since the standards are nearly complete and this
document establishes the mechanism, it is difficult to define what the
goals of the Code are within the language of the Code itself.

US Government

US Government

[VI. A. 2.]

[C.38] This wording could be read to imply that States should not
develop regulatory frameworks for PSC activities which occur outside
of its territorial jurisdiction. Would suggest as an alternative:
“…develop a regulatory framework for PSC activities SUBJECT TO its
jurisdiction.” [C.39] Line 2: Replace text after “intent to:” with,
“support the principles of ICoC; participate in relevant meetings,
Plenary Assemblies, conferences or events; incorporate and promote
the principles of the ICoC and the legal obligations and recommended
practices reflected in the Montreux Document in its contracting
practices and policies and in its efforts to develop a regulatory
framework for PSC activities within its jurisdiction; and provide
information related to its domestic regulatory framework for PSC
activities.” Rationale: The priority is backwards. State commitments
are to the Montreux Document. State support of the ICoC reinforces,
but does not replace or supersede the good practices for States
described in the Montreux Document. [C.40] Last sentence: Insert,
“for affiliation” immediately after “applications” in the last sentence
Rationale: What the application is for is not specified [C.41] The
section on affiliation criteria for states should revise the requirement
that a state needs to provide information related to its regulatory
framework as follows: “…and provide such information as may be
publicly available related to its domestic regulatory framework for PSC
activities.” Current Text: Section VI(A)(2) states that a government
must state its intent to “provide information related to its domestic
regulatory framework for PSC activities.” Rationale: The current text is
ambiguous and could be read to create an affirmative reporting
requirement on affiliated states. It is not clear what benefit such a
requirement would bring to the process, and it creates a risk that
governments will face a not insignificant burden to prepare reports.

US Government

[VII.]

US Government

[X. A. 1.]

US Government

[X. A. 2.]

US Government

[X. B. 1.]

[C.42] General Comments on Sections VII, VIII and IX: Upon further
review, the United States believes that additional work will be
required in Sections VII, VIII and IX to address a number of concerns.
While this additional work may require reconsideration of the
previously agreed timeline, it is more important to establish a
mechanism that attracts broad support across the fuller membership
of the different stakeholder groups, as well as by non-State clients,
than it is to move too quickly to establish a mechanism that will not
enjoy broader support. Beyond these concerns, a number of
additional and more technical comments on these three sections
follow. [C.43] Insert: “Signatory Companies and” immediately before
“Member Companies.” Rationale: At the time of initial certification,
they are just “Signatory Companies.” [C.44] Insert: “and entities”
after “individuals” in the second sentence. [C.45] Understanding that
these activities should be implicit within “performance assessment,”
we would suggest that this section spell out explicitly that this applies
to those who conduct SCR and verification activities as well. [C.46]
This section should be revised to include language that recognized
that assessment criteria for those who conduct audits of particular
standards should be consistent with recognized standards for the
conduct of such auditing, such as ISO 17021 and 17024: Conformity
Assessment -- Requirements for bodies providing audit and
certification of management systems -- or equivalent recognized
standards for audit and certification of private security services.
[C.89] Complaints may allege violations that not only involve violations
of the code but also of relevant contracts, particularly if the code
requirements are included in the contracting arrangements.
[C.90] This needs to be evaluated from a conflict of interest
perspective. International norms for auditing prohibit certification
bodies from certifying companies that have received consultation
about the process being certified by that certification body.
[C.91] Suggest adding “and others as appropriate” to avoid giving the
impression that this is necessarily an exhaustive list.

US Government

[X. B. 2. a.]

[C.92] The IGOM is not specifically precluded from reviewing and
taking actions in such cases. Presumably they could decide, as a
matter of review discretion, not to act on such a case (so as not to
interfere in ongoing actions and because parties are unlikely to be
willing to cooperate because of pending legal action). Should the
charter simply recognize that and provide that any action on a
complaint will be stayed pending resolution of the civil or criminal
case (and to avoid the IGOM from being pressured into getting
involved in what may also be a contract dispute)?

US Government

[X. B. 2. f.]

[C.93] How is sufficiency determined?

[C.94] Replace “IGOM” with “Mechanism.” [C.95] Redundant since
the chapeau provision here states that “the Mechanism shall…:”
[C.96] As this is a permissive rather than mandatory provision, the
section should be rewritten to change the “must” to a “may” in the
second sentence and to add a new final sentence: “The Mechanism
must consider any report about the incident which the affected
Member Company chooses to submit on its behalf.”

US Government

[X. B. 3. c.]

US Government

[X. B. 4.]

US Government

[X. B. 5.]

[C.97] This should be moved up to X. B. 3.

[X. B. 6.]

[C.98] Need to determine whether this is consistent with applicable
law. With regard to U.S. Government contracts, applicable legal
requirements may in some circumstances require disclosures. [C.99]
“Reasonable discretion” Isn’t this more of a responsibility?

[X. C. 2.]

[C.100] The exercise of this cannot interfere with contract dispute
procedures that may exist under law or the terms of the contract
between to the PSC and its client. [C.101] Would suggest adding a
sentence here along the following lines: “When considering whether
to offer such facilitation, the Executive Director will give due
consideration to the potential overlap and impact of such services on
other on-going internal and/or external processes involving the same
parties or facts.”

US Government

[X. E. 1. a.]

[C.102] Clarify, consistent with the rest of the section, that this is a
voluntary mechanism. U.S. law prohibits the U.S. Government from
requiring Alternative Dispute Resolution, of which mediation is a
subset, as a condition for contract award.

US Government

[X. E. 2. a.]

[C.103] What is “the ICoC process.” Where is it described or defined?

US Government

US Government

US Government

[X. F. 1.]

US Government

[XI. B. 10.]

US Government

[XI. B. 8.]

US Government

[XIII.]

[C.104] This needs to be evaluated from a conflicts of interest
perspective. International norms for auditing prohibit certification
bodies from certifying companies that have received consultation
about the process being certified by that certification body.
[C.106] There is concern that requiring a Section XI super-majority
vote to approve a SCR mission or specific recommendations thereof is
too onerous. Suggest: a simple majority is sufficient for these nonsanction related decisions.
[C.105] In addition to the comments above in Section IX, the wording
of this provision is a bit strange. It seems to indicate that the Board is
simply approving the notification, rather than the decision to initiate
monitoring.
[C.107] The charter should probably direct here that the organization
be incorporated as a non-governmental, non-profit organization in a
location which provides tax and other necessary exemptions to the
maximum extent obtainable.

US Government

[XV.]

[C.108] Note: Board members and other officers may be found
personally liable for actions they have taken or decisions they made as
individuals. [C.109] As previously commented, the legal liabilities of
the Board and others will likely be determined by the law of the place
of incorporation, which is unknown at this time, so the most you may
be able to say in the charter is that the mechanism will be
incorporated in a place which affords maximum protection against
liability for officers and employees; and/or provide here that, in event
such liability cannot be avoided, that the mechanism is authorized to
indemnify officers or employees or secure insurance to protect them.
The second sentence refers to “No member…” ---does this mean
member company, board member, or …?

War on Want (UK)

War on Want (UK)

[I.]

[III. C. 1. i.]

War on Want is keen to emphasise the need for effective oversight of
PMSCs across the board in all manner of environments. While there
has been much coverage of the activity of PMSCs in the warzones of
Afghanistan and Iraq (and more recent reports last year concerning
the use of PMSCs in Libya), there is less coverage of their complicity in
human rights abuses arising from (i) running state prisons and
immigration detention centres; and (ii) providing security for
multinational corporations. The Business & Human Rights Resource
Centre, for instance, has identified PMSC involvement in repression of
the Landless Workers’ Movement in Brazil in addition to intimidation
and harassment of human rights and environmental groups
campaigning against mining companies in Peru and Ecuador. Given the
wide range of PMSC activity in diverse environments, it is imperative
that the Mechanism is pro-active in addressing the range of potential
human rights abuses arising from PMSC activity. While the Draft
Charter provides an advance on previous attempts at regulating the
PMSC industry, it is inevitably limited by its voluntary nature – the
largest problems concerning the issue of meaningful sanctions. The
statement establishing that the Draft Charter is intended as a
‘complement’ to control by state bodies is a welcome implicit
acknowledgment of this point. War on Want encourages the
Temporary Steering Committee to: (i) explicitly affirm the strategic
purpose of the ICoC as a stepping stone towards statutory regulation
of the PMSC industry by states; and (ii) clearly commit to employing
the influence and reputation of the ICoC to work towards this goal of
robust statutory regulation.

"The Mechanism aims to support effective oversight of Private
Military and Security Companies (collectively “PMSCs”) operating in all
manner of complex environments, which encompass: areas where the
rule of law has been substantially undermined, in which the capacity
of the state authority is diminished, limited, or non-existent, and
where multinational corporations operate with limited scrutiny and
oversight." "This Charter – and the Mechanism that it establishes – is
intended to be a complement, not substitute, to legally-enforced
regulatory or oversight mechanisms. This Charter should therefore
function as a means towards more robust regulation of PMSCs,
including the control exercised by competent state law-enforced
bodies."

Echoing our comments on the Preamble / General Provisions, this
Draft Charter must be conceived as a very conscious step in the
direction of statutory regulation.

“as approved by the Board, contributing to the development of
national and international standards, policies and regulations, in order
to promote the object and purpose of the Code towards eventual
harmonization in an international set of legally binding standards
based on the Code;”

War on Want (UK)

War on Want (UK)

[IX. B. 2.]

[IX. C. 1.]

A credible External Reporting mechanism would produce reports on
the Member Companies that not only outline general aggregate
findings, but also detail specific cases and the performance of specific
companies.

2. “External Reporting. In addition to overseeing the operation of the
performance assessment program, the CPA shall prepare a written
report on the performance assessment program no less frequently
than annually. The report shall address, at a minimum, the design of
the performance assessment program, the types of monitoring
conducted, a list of the Member Companies subject to evaluation
during the preceding year, significant general aggregate findings and
trends resulting from the performance assessment process, and
information on specific Member Companies subject to evaluation,
detailing their performance. This is to include detailed information on
specific cases where Member Companies have transgressed the Code.
The CPA’s report shall be approved by the Executive Director following
review by the Board, and after providing Member Companies
identified in the report with an opportunity to review and comment
on relevant sections of the report. The CPA’s annual report once
approved by the Executive Director shall be provided to the Board, to
the Executive Director, and to each ICoC Participant and be made
publicly available.”

For monitoring missions to be effective, the Charter should stipulate a
more pro-active attitude to be embodied in such missions.

1. The purpose of monitoring is to promote compliance by providing
an independent review of Member Company performance with the
objective of enabling observations, findings, and recommendations to
the Executive Director for subsequent Board consideration.
Monitoring may be conducted (a) remotely through direct contact
with Member Companies and others who may have information
relevant to monitoring activities, or (b) through the utilization of infield monitoring missions in which accredited Mechanism monitors
visit Member Company locations. Whenever appropriate, monitoring
missions should be designed to allow review of the activities of
multiple Member Companies within specific complex environments.
All efforts must be made to include a component of in-field missions
and not simply confining monitoring to contacting the companies and
others with information on the Companies.

War on Want (UK)

War on Want (UK)

[IX. E. 1.]

To underscore the gravity of the monitoring and auditing process,
Member Companies under evaluation should bear the costs of the
verification process into their performance.

1. If the performance assessment process results in the adoption of a
corrective action plan pursuant to IX.C.9, or a Specific Compliance
Review results in adoption of a remediation plan pursuant to IX.D.8,
the Executive Director shall determine what steps would be
appropriate to verify implementation. This may include an in-field
Audit or other steps designed to provide the Mechanism with
information relevant to an assessment of the Member Company’s
activities related to the corrective action or remediation plan. The
costs of such verification processes should be borne by the Company
under investigation.

[IX. F. 1.]

In communicating the determination to the affected member
company, financial sanctions are necessary to provide a clear
deterrence for violations of the code. If Member Companies are, in
practice, simply offered ‘second-chances’ after a transgression of the
code, they have little incentive to fundamentally alter their behaviour.
Without meaningful penalties, the credibility of the Code is therefore
deeply undermined, particularly in the eyes of civil society.

1. If the Board determines after undertaking verification activities that
a Member Company has failed to develop a corrective action plan in
accordance with IX.C, or a remediation plan in accordance with IX.D or
if verification indicates that the Member Company has failed to
implement a corrective action plan or remediation plan, the Board
shall communicate that determination to the affected Member
company and impose financial sanctions on the company. The
Company shall be allowed to provide the Board with a response to
that determination and appeal the application of sanctions.

War on Want (UK)

War on Want (UK)

War on Want (UK)

[IX. F. 2.]

Suspension and termination are inherently limited deterrents for
violations of the Code, particularly if there is an incentive for the Code
to include as many companies as possible to secure relevance as a
regulatory mechanism. A more effective route would be subjecting
companies to fines sufficiently large enough to have a deterrent
effect. Sanctions should be about the imposition of costs, not simply
the removal of privileges. To this end, the industry members should
not be able to simply veto proposals for sanctions, which is the most
likely outcome if the decision for sanctions rests with the Board.

2. The three sanctions available to the Board are fines, suspension of a
company’s membership, or termination of a company’s membership.
The Board may consider whether a suspension is likely to encourage
corrective action in deciding on the appropriate sanction. A decision
to apply sanctions shall be approved independently of the industry by
the Chief of Performance Assessment.

[IX.]

The Draft Charter is rather thin as regards specifying a Human Rights
Assessment of the Signatory Companies. Such an assessment would
be required by the Ruggie principles adopted by the UN and the
commitments to international human rights underpinning the ICoC
itself. In sum, a credible performance assessment procedure would
assess companies in terms of their adoption of a human rights policy,
verification of non-infringement through human rights due diligence,
addressing human rights abuses in which the company was involved,
and measuring and reporting on human rights compliance.

Paragraph 8 of the Code requires that, in addition to becoming
certified, Signatory Companies submit to ongoing independent
auditing and verification of their performance under the Code by the
Mechanism (hereinafter “performance assessment”). Performance
assessment will be based on Reporting, Monitoring, and/or Specific
Compliance Review, each of which shall entail independent human
rights assessments on the operations of Signatory Companies.

[V. B. 1. c.]

In order to ensure sufficient independence of CSO partners, the
Charter must insist on strict constraints on undue influence from the
industry and government. CSOs receiving funding from PMSCs should
be absolutely excluded from participation in the Mechanism.

“The CSO must be able to demonstrate that it is sufficiently
independent from the industry and government pillars of the
Mechanism. A non-negotiable criterion for a CSO’s independence is
that it does not receive funding from PMSCs. Other criteria to be
considered include whether the CSO receives funding from for-profit
enterprises that employ PMSCs, or from government agencies.”

War on Want (UK)

General
Field

War on Want is a civil society organisation committed to campaigning
for human rights and against the root causes of poverty, inequality
and injustice. Having previously campaigned for statutory regulation
of Private Military & Security Companies (PMSCs), we hope that our
contributions made here will be valuable. First and foremost, multistakeholder initiatives have been attempted numerous times in
different industries and it is not clear from the Draft Charter that the
ICoC has effectively learned lessons from such experiences. In addition
to the voluntary participation by industry members, multi-stakeholder
initiatives broadly share similar problems of unequal power of the
various stakeholders, restricted transparency regarding the
companies’ operations, and lax imposition of sanctions. Such
difficulties are important limitations on the Code’s credibility in the
eyes of the public. In terms of the Code’s credibility, we are
particularly concerned by the ineffectiveness of sanctions for
Signatory Companies as the Draft Charter now stands. First, in
restricting sanctions to suspension or termination of a company’s
membership, the Code shows no real determination to deter
transgressions against the Code or hold the PMSC industry
accountable for such transgressions. Tough financial sanctions are an
integral part to effective regulation of industry. Second, in granting
authority over sanctions to the Board, proposals for sanctions require
support from eight of twelve board members, including two from each
stakeholder group. It is clear that the Charter grants an effective veto
to industry members such that sanctions would rarely be applied.
These are two significant limitations on the Code’s effectiveness for
regulation of the industry. In many ways, these limitations are rooted
in the Code’s voluntary and self-regulatory nature. We therefore
welcome the acknowledgment that the Charter is intended to
complement, rather than substitute, control by state law-enforced
bodies. To that end, however, we feel that it is vital to explicitly affirm
the strategic intent of the ICoC as a stepping stone towards robust
statutory regulation of the PMSC industry.

Zeus Maritime
Security Services
S.A. (Greece)

[III. A. 1.
c.]

If the Plenary, which is the decision-making body does not control the
Board, then who controls it.

providing recommendations....

Zeus Maritime
Security Services
S.A. (Greece)

[III. A. 1.
e.]

The Plenary should also vote for the nomination of the members of
the Board

voting for the nomination of of the members of the Board and....

Zeus Maritime
Security Services
S.A. (Greece)

[III. A. 7.]

During each annual Plenary should the decision be made for the date
of the next one. Therefore, the Board does not decide but
recommends it to the Plenary.

The Annual Plenary......at a venue to be recommended by the Board.

Zeus Maritime
Security Services
S.A. (Greece)

[III. B. 1.
a.]

The primary decision-making body of the Mechanism should be the
Plenary. The Board should be the primary executive body

The Board is the primary executive body of the Mechanism.

[III. B. 1.
k.]

As it is written above, the Signatory Companies do not even vote
during the Plenary except of specific occasions. After all the "Signatory
status" extends up to 6 months. The Member Companies are the
decision - making body and the principle voters. Therefore the
coordination should be made in coordination with them.

in coordination with states, Member Companies, clients...

Zeus Maritime
Security Services
S.A. (Greece)

Zeus Maritime
Security Services
S.A. (Greece)

[III. B. 2.
a.]

Zeus Maritime
Security Services
S.A. (Greece)

[III. B. 2.
b.]

Zeus Maritime
Security Services
S.A. (Greece)

[III. B. 3.
b.]

Zeus Maritime
Security Services
S.A. (Greece)

[IX. D. 3.
c.]

Zeus Maritime
Security Services
S.A. (Greece)
Zeus Maritime
Security Services
S.A. (Greece)
Zeus Maritime
Security Services
S.A. (Greece)
Zeus Maritime
Security Services
S.A. (Greece)
Zeus Maritime
Security Services
S.A. (Greece)
Zeus Maritime
Security Services
S.A. (Greece)
Zeus Maritime
Security Services
S.A. (Greece)

The Board should be elected by the Plenary. They are twelve and only
for the four you mention where they come from. We recommend
that the four come from CSO and Goverments, (2 each) and the eight
from member companies
The member of the Board should be elected by the Plenary.
Therefore, the stakeholders groups should propose and other
candidates during the elections. The replacements should be made
according to the votes of each candidate. We are talking about
democratic procedures. I think that the whole paragraph needs
reconstruction.
We should not have CSO and state representatives more than the
Member Companies ones. As it is written you preesent eight members
from the CSO and States and only four from the Member Companies. I
do not see any necessity to have this time period separation
Since the CPA, as it is clearly written in paras 3a,and b takes all the
appropriate steps, why should the Executive Director to be involved in
it?

The Board shall be made up of twelve Members, elected by the
Plenary, who shall derive from the following groups: Eight from the
Member Companies, two from the Civil Society Organizations and
two from the affiliated Governments.

In order to provide.....the initial Board shall consist of two panels of six
members, four from the member Companies and one from each of
the other stakeholder groups. The Board Members shall serve for two
years.
If a...the CPA shall take appropriate...

[IX. D. 5.]

The Reviewers "show up" for the first time here, without any
comment who they are and by whom they are appointed. At the last
senence of this paragraph you write that the Executive Director will
consult with the companies to resolve the disputes, since so far only
the CPA is working on that. I don't see the reason for not having the
CPA to finish the job.

In carrying out... accredited Mechanism reviewer(s)... (Last sentence)
The CPA will consult....

[IX. D. 7.]

The CPA is under the Executive Director. What ever report he
prepares he should forward it to the "boss". Ierarchy!

...the CPA shall prepare a ...report to the Executive Director that
adresses...

[IX. D. 9.]

Ierarchy

The affected ....and the CPA shall...submit through the Executive
Director to the Board....

[IX. E. 2.]

Again, at the sentence before the last, you involve the Executive
Director in the CPA's job. You should delineate the responsibilities.

(Sentence before the last) The CPA will consult with the relevant
Member Company to attempt to resolve such disputes and they will
agree on a schedule....

[IX. E. 4.]

Ierarchy

...shall be provided through the Executive Director to the Board...

[V. A. 2.]

We are all Civil Society members. We do not and we should not have
any military member. You should write Social Civil Organization
members. These should be only two, within the Board.

CSO applications...will be put before the CSO members of the
Board....A decision....which shall include the two SCO members of the
Board.

[V. A. 3.]

They should not pose membership but only affiliation

Any applicant CSO that is denied affiliation...

Zeus Maritime
Security Services
S.A. (Greece)

Zeus Maritime
Security Services
S.A. (Greece)

[V. D. 1.]

Affiliation and not memembership

D.Termination of the Affiliation of a Civil Society Organization

[XI. A. 3.]

It is not necessary and correct to have the minority, (CSO-States)
which are affiliated to the ICOC, to influence the majority desicions
whithin the Board. Either you request unanimous decision or you
accept the majority votes. For this particular vote, I think that the
Signatory Companies should vote as well, since they sign and accept
the ICOC as it is. They should have a word for any amendment on it.
After all they pay their share on the costs.

...To pass the proposal must be approved by a vote of no less than
eight board members. If passed... The final proposal... of no less than
two-thirds of the Member and the Signatory companies respectively.

Zeus Maritime
Security Services
S.A. (Greece)

[XI. B. 1.]

Zeus Maritime
Security Services
S.A. (Greece)

[XI. B. 2.]

Comment for the headline of this paragraph. It is not correct to put
restrictions concerning the votes of the majority. Either you should
write for unanimous decision or you should accept the majority
decision
I would like to comment on the draft budget. There are a number of
concerns being raised here. 1. Only the PSCs have a requirement to
pay. NGO and States do not have to pay--but they can, if they'd like-and they get 2/3 of the Board, between them. Is it fair? 2.The
smallest of companies are looking at about 9.000 USD every three
years (3.000 USD per year) on top of annual membership fees (about
2.500 USD per year). This is on top of any day-to-day operating costs
in order to remain compliant.This is in addition to the costs associated
with possible complaints, with a mission lasting 10 days involving 3
moderators / mediators at 500 to 600 USD per day. In short, that's 30
days effort at 500 to 600 USD leading to 15.000 to 18.000 USD per
complaint...and that's not counting travel. Too much! What happens if
a company is acused falsely? Will it have to pay the cost? Very unfair.
3. The various salary figures are very high to our estimation. Perhaps
this is because Switzerland is terribly expensive to live in, but the
salaries listed in the table are too high! I think you should go on with
the survey, among the various, similar organizations. You should lower
the salaries to the half. 4. Finaly, I regret to say that the costs are
going to be the limiting factor in this effort. This cost model is a great
way for big business to drive smaller or developing businesses out of
the market--ethical or otherwise. That's not what people have signed
up for. Suffice to say, we were given more than a few verbal
assurances, going back as far as the signing, that this would not be the
case. In short, this tends to become a business...not a center that
focuses on ethical conduct. 5. As a voluntary signatory to the ICoC, I
signed up so that there would be a clear transparent method of
getting rid of the immoral and unscrupulous people in this industry, so
as to advance professionalism in the maritime security sector. I do
not see this happening, when we have to pay a lot of money for this
effort. The larger companies can afford to pay, but not the smaller
ones, that signed on, striving to show their willingness to abide by a

B. Special Voting Procedures.

strict set of standards. These companies are working on a very small
profit margin and I see an attempt by unknown persons to push the
smaller ones out of the market. It will happen, if you insist in having
so high fees. ICoC will not represent the majority, but the rich
minority.

Zeus Maritime
Security Services
S.A. (Greece)

[XIV. 2.]

Zeus Maritime
Security Services
S.A. (Greece)

[XVI.]

Zeus Maritime
Security Services
S.A. (Greece)

General
Field

Since the affiliated States participate with members within the Board,
I do not see the reason why they should not pay on a regular basis.

The Signatory Companies should participate on this

In the field of performance assessment, we recommend that a preevaluation questionnaire be distributed to the Signatory Companies,
so as they can proceed to self evaluations and be ready to any future
audit that may take place. Furthermore all signatory companies could
send their annual report to the ICoC, based on that questionnaire. So
when an ICoC audit takes place, there will be a basis of assessment.

...no less than two thirds of the Member and Signatory Companies.

